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The Late Solicitor-General Bowers 


HE bar of the country has lost one 

of its ablest leaders, and the 
Supreme Court has been deprived of the 
services of a judge who would certainly 
have been eventually appointed to its 
bench, by the death of Hon. Lloyd 
Wheaton Bowers, Solicitor-General of 
the United States, September 9 at a 
Boston hotel at which he had stopped 
en route from Gloucester, Mass. 

President Taft has said of his college 
friend :— 

His record in the Solicitor-General’s office 
is one that has rarely, if ever, been equaled. 
He was one of the first half dozen lawyers of 
the highest ability in this country. It was 


my purpose to have appointed him a Justice 
of the Supreme Court if opportunity offered. 


Mr. Bowers came to Washington from 
Chicago. There he was the general 
counsel of the Chicago & Northwestern 
Railroad, receiving a salary in excess of 
$30,000 a year, which he surrendered for 
$7,000 a year. The President has on 
sundry occasions remarked that he con- 
sidered one of the most important 
things done during the first year of his 
administration to have been to induce 
Mr. Bowers to take the office of Solicitor- 
General, and that Mr. Bowers had the 
most orderly legal mind of any man he 
had ever known. 

Mr. Bowers attracted national atten- 
tion last March when he defended the 
constitutionality of the corporation tax 
provisions of the Payne-Aldrich tariff 


act before the Supreme Court. His 
death will disturb the calendar of the 
Supreme Court, at least at the beginning 
of the term. Several of the cases on 
which Mr. Bowers was working were set 
for argument October 11, or as soon 
thereafter as they could be reached. 

Mr. Bowers was fifty-one years of age 
and was in the prime of his career. He 
was a native of Springfield, Mass., and 
a descendant of Jonathan Edwards, the 
theologian. He was graduated from 
Yale University in 1879 and from Colum- 
bia Law School in 1882. He began his 
professional career in New York City in 
the office of Chamberlain, Carter & Horn- 
blower, and was subsequently a member 
ofthat firm. Removing to Minnesota he 
formed a partnership with ex-Chief Jus- 
tice Wilson of that state and practised 
there until 1893, when he removed to 
Chicago. 

Mr. Bowers was twice married. On 
Sept. 7, 1887, he married Miss Louise 
B. Wilson of Winona, Minn., who died 
ten years later. In August, 1906, he 
married Miss Charlotte Josephine Lewis, 
who survives him. 

In bearing and manner Mr. Bowers 
was a cultivated gentleman of the Taft 
type. His tastes were intellectual, his 
industry to a peculiar degree unflagging, 
and his life earnest. Having had twenty- 
five years’ legal experience in Minnesota 
and Illinois, he was essentially a Western 
man. 
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The Classification of Law 


By James DEWITT ANDREWS 


“Far the most important, and pretty nearly the whole meaning of 
every new effort of legal thought, is to make these [rules of law] more 
precise and to generalize them into a thoroughly connected system. . . . 
The end of all Classification should be to make the law knowable.” 


—HOo.MEs. 


“The first great need is a system of law, expressed in clear, compre- 


hensible language. This is a code... . 


Of course it is assumed that 


the code professes to rest on some basis of theoretical Classification of 


topics at present in use among text-writers.” 


—AMOS. 


[ Foreword: In order to avoid misapprehension, it is proper to state that Pro- 
fessor Kirchwey and Mr. Alexander, with whom I am associated in the Corpus Juris 
movement, are not responsible for the views here expressed. ] 


CIENCE appeals to common sense 
for its adoption. Though there 
are many who have no patience with 
the name science and love to contrast 
theoretical with practical, science is 
nothing if it is not practical, and 
theories are no more nor less than the 
expressions of general doctrines arrived 
at by the actual examination of all 
the elements of the field they dominate. 
In other words, theories and doctrines 
are inductions drawn from a _ con- 
sideration of all of the facts lying within 
the orbit of the inquiry, that is: an 
induction is a conclusion, induced by 
the observation that all the facts lead 
to this one conclusion. The maxims 
of the sciences are but the condensed 
result of the ages of experience, and 
every true theory accords with the facts. 
The master whose logic rules the 
world of thought required that every 
principle should be proved by observa- 
tion, experience and reason. Nothing 
was to be assumed, nothing taken for 
granted. Friedlander says:— 


The real founder of a systematic encyclo- 
pedia was Aristotle, who not only created 
a new terminology, but sketched in his Logic, 
in magnificent style, an architectonic system 
of the sciences. In consequence of the prag- 


matic dogmatism of the subsequent philosoph- 
ical schools, the genuine philophical spirit 
disappeared, and rhapsodical learning took 
the place of free inquiry, and knowledge 
became separated from life. 


George H. Smith, a scholar whose 
attainments have brought him recog- 
nition in two continents,? says:— 


It needs but a glance at the works of 
Aristotle to perceive that the predominant 
motive with the author was that of adapta- 
bility to use, or practical utility; and that 
he regarded this end as unattainable other- 
wise than by the most attentive and persistent 
attention to the meaning of words. 


THE GREAT IMPEDIMENT 


The elements of the natural sciences 
are material objects; the elements of 
metaphysical, or moral science are ideas 
or, as the logicians say, notions, concepts, 
terms. The first great difficulty en- 
countered in communicating ideas is 
found in the difficulty of using words 
which will be apprehended by the 
reader in precisely the same _ sense 
intended by the writer, so that it 


1 Outlines of Jurisprudence, Hastie’s Transla- 
tions, p. 232. 

2 Judge Smith is the author of Smith’s Right and 
Law; Smith’s Theory of Private Right; The 
Theory of the State; a treatise on logic entitled 
“The Analytic of Explicit Reasoning.” 
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frequently happens that the person 
writing expresses an idea which the 
reader fails to apprehend because of his 
different conception of the words used. 
“Half the disputes of the world” says 
Cardinal Newman, “are verbal ones, 
and could they be brought to a plain 
issue, they would be brought to a 
prompt determination. ... We need 
not dispute, we need not prove; we 
need but to define.” 

“Men,” says Lord Bacon, “imagine 
that their reason governs words, while 
in fact words react upon the under- 
standing and this has rendered philo- 
sophy and the sciences sophistical and 
inactive. Hence the great and solemn 
disputes of learned men often terminate 
about words and names in regard to 
which it would be better to proceed 
more advisedly in the first instance and 
to bring such disputes to a regular issue 
by definitions.’’* Madison observes :— 

Besides the obscurity arising from the 
complexity of objects and imperfection of the 
human faculties, the medium through which 
the conceptions of men are conveyed to each 
other adds a fresh embarrassment. The use 
of words is to express ideas. Perspicuity, 
therefore, requires not only that the ideas 
should be distinctly formed, but that they 
should be expressed by words distinctly and 
exclusively appropriated to them.‘ 


CLASSIFICATION: ITS MEANING 
AND OBJECT 


Logic has to do fundamentally with 
the relation of ideas. It follows then 
that the first process of logic must 
necessarily be definition, that is the 
discrimination of related ideas in such 
a way that differences in their natures 
are made plain. In metaphysical sub- 
jects the distinction between ideas to 
become practical must reach the stage 
of distinct concepts, theories, doctrines, 





® Novum Organum. 
* Federalist, No. 37. 
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dogmas, principles, rules. The very 
process of making this discrimination 
brings about, or compels, arrangement 
of some sort. It may be mere accidental 
grouping, as in alphabetical arrangement 
it may be empirical arrangement of 
related subjects (7.e., with no dominating 
principle) as the Pandects was arranged, 
or it may be classification. Arrange- 
ment is not classification, although 
classification is arrangement; the differ- 
ence being that while arrangement 
may be empirical, classification must 
be in accordance with some principle. 
Hence the latter attains a place in 
science. Alphabetical arrangement is 
entirely accidental, depending upon 
peculiarities of orthography. In this, 
orthography excludes logic. Classifi- 
cation requires the application of a 
principle, which passes under the name 
“dichotomy.” 


You have heard much of the celebrated 
distribution of things into genera and species. 
On that distribution Aristotle undertook 
the arduous task of resolving all reasoning 
into its primary elements; and he erected, 
or thought he erected, on a single axiom, a 
larger system of abstract truths than were 
before invented or perfected by any other 
philosopher. The axiom from which he sets 
out, and in which the whole terminates, is 
that whatever is predicated of a genus may 
be predicated of every species contained under 
that genus, and of every individual contained 
under every species. On that distribution, 
likewise, the very essence of scientific defi- 
nition depends; for a definition, strictly and 
logically regular, must express the genus of 
the thing defined, and the specific difference 
by which that thing is distinguished from 
every other species belonging to that genus. 


That Wilson did not misconceive the 
fundamental thought of Aristotle’s 
philosophy, namely: the adoption and 
adherence to one principle as dominating 
each integral exposition, finds confir- 
mation in a treatise on the Principles of 





51 Wilson’s Works, 51. 
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Juristic Methodology by Dr. Ahrens, 
translated from the German by Hastie :— 


By the keen edge of the dialectic, developed 


in Hegel's treatment of the Philosophy of © 


Right, there fell, as if cut down with one 
blow, a whole forest of misunderstandings 
regarding the relation of Jurisprudence and 
positive practical Law to Philosophy. And 
no sooner was this done than the most difficult 
problem in the sphere was solved, in the 
classification of juristic Science according to 
one leading principle, and juristic Encyclopedia 
became what it ought to be, an artistic 
system construed upon the solid foundation 
of one supreme principle.® 


Adopting one principle of division 
does not imply that no other could be 
made use of for some other purpose, 
only that for the specific purpose in 
hand the one adopted is preferable; 
but it is necessary, if the arrangement is 
to be complete, consistent and _har- 
monious, that the one adopted be applied 
throughout—there must be no clashing 
of subdivisions. Cross-divisions may 
overlap, but not so subdivisions. 

Archbishop Whateley’s’ rules for the 
logical division of subjects are:— 


K¥ 1. Each of the parts [of a subject] or any 
of them short of all, must contain less, #.e., 
have a narrower signification than the thing 
divided [the subject]. 

2. All the parts together must be exactly 
equal to the thing divided [the subject]; 
therefore, we must be careful to ascertain 
that the summum genus may be predicated 
of every term placed under it, and of nothing 
else. 

3. The parts or members must be opposed, 
4.e., must not be contained in one another, 
e.g., if you were to divide the word [the 
subject] ‘‘book” into poetical, historical, 
folio, quarto, French, Latin, etc., the members 
would be contained in each other; for a 
French book may be a quarto or octavo, and 
a quarto, French or English, etc. Therefore 
[continues the Archbishop*] you must be 


® Outlines of Jurisprudence, Hastie’s Translation, 
p. 270. 

7 Logic, p. 93. 

§ Quoted from Journal of Jurisprudence, Edin- 
burgh, 1864. A further illustration is furnished 





careful to keep in mind the principle of 
division with which you set out, e.g. whether 
you begin dividing books according to their 
matter, their language or their size, all these 
being so many cross-divisions. And when 
anything is capable, as in the above instance, 
of being divided in several different ways, 
we are not to reckon one of these as the true, 
or real, or right one, without specifying 
what the object is which we have in view; 
for one mode of dividing may be the most 
suitable for one purpose, as, e.g. one of the 
above modes of dividing books would be the 
most suitable to a bookbinder, another in a 
philosophical, and the other in a philological 
view. ... 

When you have occasion to divide anything 
in several different ways,—that is on several 
principles of division,—you should take care 
to state distinctly how many principles of 
division you are making, and on what prin- 
ciple each proceeds. 


A subject may be treated under as 
many cross-divisions as there are view- 
points, but subdivision is quite differ- 
ent from cross-division. For example, 
Challis says:— 

The subjects in which estates may subsist 
are commonly subdivided into lands, tene- 
ments and hereditaments: which is a cross- 
division, of which the subclasses are by no 
means mutually exclusive. Lands are treated 
as a separate class, by reason of their promi- 
nent importance and peculiar physical charac- 
teristics. Tenements require special mention, 
because they alone are entailable [being held 
in tenure]. Hereditaments is a convenient 
classname for uniting together everything 
which may be the subject of estates of in- 
heritance.° 


The various points of view under 
which Blackstone and others treat 





by the following, from a lecture delivered by Mr. 
Justice Brewer to the students of Haverford 
College. He says: “We classify nations in various 
ways, as for instance, by their form of government. 
One is a kingdom, another an empire, and still 
another a republic. Also by race, Great Britain 
is an Anglo-Saxon nation, France a Gallic, Germany 
a Teutonic, Russia a Slav. And still again by 
religion. One is a Mohammedan nation, others 
are Heathen, and still others are Christian nations.” 

Here the learned Justice mentions three cross- 
divisions. Another cross-division of the races is 
the one used in ethnology. 

® Challis, Real Property, pp. 32, 24. 
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estates, t.e. (1) quantity of interest, 
(2) time of enjoyment, (3) number of 
tenants,'® are different cross-divisions 
of the same subject. 

The common form of expression that 
“estates are divided” is not exact— 
the rules relating to estates are divided 
and arranged under the headings made 
use of. 


THE SUBJECT TO BE CLASSIFIED 


Shall we classify the Laws (Rules) or 
Rights? 

In discussing methods of classifica- 
tion it is essential that we keep in view 
all the elements of the subject matter 
of our efforts. We must assume or 
by some process of reasoning reach a 
common understanding of what we 
are attempting to do. The goal of our 
endeavor is plain, namely, a systematic 
arrangement of the whole corpus jurts; 
but the mere statement in this general 
form is apt to obscure the process of our 
attempt. Logically speaking, we are 
not endeavoring to arrange the body 
of our law. We are assuming that the 
laws are in a more or less confused mass 
and must be given the symmetrical form 
of a body. Weare therefore attempting 
to classify the parts of our law and build 
them into a systematic body. You do 
not arrange the whole: you arrange the 
parts. 

Two processes are involved: first, the 
separation and segregation of all of 
the different elements which together 
make up the whole. Each part must 
be clearly distinguished and distinctly 
separated from all other parts. It is 
only when we perceive all of the parts 
as elements that we have the corpus 
juris before us as the anatomist has 
the parts of the human body when he 
has dissected it. He then perceives 
what is hidden from the outward view— 





102 Blk. Com. 103. 
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the bony skeleton, the muscular system 
which actuates movement, the system 
of veins and arteries which distribute 
vitality, the nervous system which 
controls and directs the whole. 

Our first process is that of dissection; 
then, and then only, are we able to 
perceive the elemental parts of the 
corpus juris. Arrangement begins 
when the parts are drawn together and 
built up into an “architectonic edi- 
fice,”’ to use Dr. Friedlander’s expression 
above quoted. 

It is not sufficiently accurate for our 
purpose to say that we are attempting 
to classify the law. Such a statement 
begs or skips over the initial question: 
Are we attempting to classify the 
Rights secured by law, or the Laws 
by which these rights are defined and 
protected? The question is answered 
by determining which is the more com- 
prehensive term, for if a classification 
of all the parts is involved, the most 
comprehensive term must be made the 
capital or paramount heading. We 
are attempting to classify laws. That 
is to say: To arrange the specific rules 
of law so that they shall appear in a 
natural order according to some prin- 
ciple of classification.'t The question 
is answered if it is admitted that the 
term “Right” or ‘“‘Rights’’ does not 
fully comprehend Duties, Obligations 
and Remedies, while the law does 
embrace all these and Rights as well. 

Let us now examine the elements 
which make up the body of the law 
and, therefore, constitute the material 
which is to be set in order. 

Thibaut says: “‘A system of law 
[meaning a book] founded upon logical 





11 Sir Frederick Pollock says: “The divisions of 
law, as we are in the habit of elliptically naming 
them, are in truth divisions not of facts but of rules ; 
or, if we like to say so, of the legal aspects of facts. 
Legal rules are the lawyer’s measures for reducing 
the world of human action to manageable items.” 
8 Harvard Law Review, p. 187. 
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principles should consist of two parts, 
namely, a general part, in which (a) the 
great leading ideas and (b) principles 
of law are brought together, and a 
specific part, in which the nature of (c) 
each law [rule] is separately examined 
and its application determined.” This 
indicates that there are three different 
fundamental elements, viz.: Leading 
Ideas, Principles and Rules. And under 
such divisions all the elements of a 
given body of law can be grouped. Here 
then is one way of dividing a Book of 
the Law, and it is the usual modern 
method of arranging commentaries on 
general jurisprudence, or on a specific 
body of law. 

Poste, in the introduction to his 
translation of Gaius, says:— 


The words which denote the instruments 
and materials of legislation and the subject- 
matter of jurisprudence are Law, Sanction, 
Title, Right, Obligation. The definitions 
of these five terms may, indeed, be regarded 
as a single definition, for the things denoted 
by these five words are merely the same thing 
looked at from different sides; at least they 
are correlative ideas, indissolubly connected 
parts of the same indivisible whole. The 
definitions of these terms which we proceed 
to give are their definitions, it is to be ob- 
served, as used in jurisprudence, that is, 
in the exposition not of natural or moral laws 
but of positive or political laws, and are 
accordingly unconnected with the hypotheses, 
of any particular school of ethical speculation. 

Every Right implies law by which it is 
created, a Title to which it is annexed, a 
Sovereign by whom it is enforced, a Sanction 
by means of which it is enforced, a Person 
in whom it resides, and a Person upon whom 
a correlative obligation is incumbent. The 
same, mutatis mutandis, may be said of every 
relative Obligation.'? 


Leading Ideas. If thought is given to 
the subject it becomes plain that nearly 
all of our law clusters around certain 
leading ideas or concepts, the symbols 
of which are the great substantive terms 





12 Poste’s Gaius,"p..2. 


of jurisprudence, as “right,” “duty,” 


“obligation,”’ “wrong,” “injury,” ‘“‘sta- 
tus,” “thing,” “property,” “estate,” 
“title,”’ ‘possession,’ ‘‘action,’’ ‘“‘reme- 
dy,” “justice,” “equity,” “law,” “gov- 
ernment,” ‘agreement,’ ‘‘contract,” 
“act,” “event,” “‘volition,” ‘“‘will,” ‘‘in- 
tent,” etc. 


It will be observed that these abstract 
concepts are not identical with either 
principles or rules, but that they are 
the elements, 7.e., logically speaking, 
primordial facts which exist and which 
lie at the basis of all the conceptions of 
jurisprudence. These words, then, con- 
stitute the substantive part of the 
vocabulary of the law, the weaving 
together of which with words denoting 
motion and relation gives expression to 
vital principles and operative rules. 
Everything is in some manner rela- 
tive to the great concepts.'* As Poste 
says: — 

If we are asked, what in Jurisprudence are 
the ideas corresponding to the categories 
of Substance, Quality, Quantity, Relation, 
or whatever else Logicians make the immut- 
able framework of their science, we must 
point to some of the above abstractions— 
Law, Sovereign, Sanction, Obligation, Title. 
Without these and similar conceptions no 
jurisprudence can be imagined. And to this 
extent the bases of jurisprudence are natural 
and unchangeable, but to this extent only.'* 


Principles of law are not identical 
with either leading ideas or with specific 
tules. Professor Amos says:— 


In every legal system there is to be found 
a great hierarchy of leading principles, com- 
mencing at the central institutions of the 
Family, the State, Ownership, Contract, 
and Procedure, and proceeding to the order, 
next in succession, of Rights and Duties, 
and Acts and Events giving rise to Rights 
and Duties as dependent on an _ indefinite 
variety of states of fact.”® 





13 Assuming the enumeration to be complete, 
which it is not. 

14 Poste’s Gaius, p. 23. 

15 Amos’ An English Code, p. 68. 




















The Supreme Court of Maryland 
says :— 

It must be borne in mind that every law 
is presumed to have been enacted with refer- 
ence to certain immutable principles of justice 
which lie at the foundation of every system 
of jurisprudence.’® 

The great or fundamental principles 
are the same as the precepts of the 
Roman Law, the doctrines and maxims 
of our law. They are analogous to 
to axioms in logic, the creeds in the- 
ology and constitute, as it were, the 
creed of the social organism, e.g.: ‘‘All 
men are equal before the law,” with its 
corollary, “‘Consent is the just basis 
of government,” ‘Liberty is freedom 
regulated and secured by law,” “There 
is no right without a remedy.” All 
the great maxims are modes of ex- 
pressing principles. Their application 
is never specific and to a single object. 
They are always general and wide in 
their application and, therefore, they 
may without tautology be repeated 
whenever they apply. They are, com- 
paratively speaking (that is as com- 
pared with specific rules), very few in 
number. Legislation, judicial action, 
and official conduct must not go counter 
to them, private rights exist in accord- 
ance with them and individuals must 
observe them. 

Laws, or, as Thibaut says, “all 
laws’ (speaking here not of ‘‘the law,” 
that is, the integral body embracing all 
of the elements, but of rules of law) 
are definitely expressed specific direc- 
tions or declarations as to a single 
subject. Each and every rule is a 
concrete, definite expression applying 
to a specified and certain object, in- 
dicating how persons must govern their 
actions in relation thereto. These rules 
define the rights, duties and obligations 
of all persons under all conditions of 





16 Levering v. Levering, 64 Md. 399. 
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relation to other persons and to things. 
They do not necessarily create, but 
they define, permit, command or pro- 
hibit. 

Before rules of law can be practically 
applied they must be given definite 
form and expression, in fact they are not 
entitled to the name law or rule until 
they have become fixed and definite. 
Their origin may be in habitual use and 
custom, based on reason or policy, and 
many of them have no other antecedent; 
but before they can range themselves 
within the pale of positive law or “‘due 
process” they must become so certain 
and definite as to be knowable and 
assume a form so understandable that 
individuals, lawyers and officials may 
know and observe them. 

The above may be illustrated by 
taking a work such as Broom’s Maxims 
and observing the variety of fields or 
subjects in which each of the maxims 
has application and how many rules 
flow from a single maxim or principle. 
For example: ‘‘No one shall act where 
his interest or his integrity is in con- 
flict.” This applies to every officer 
of the government, legislative, executive 
and judicial. It applies to private 
relations of trust, confidence and em- 
ployment; and therefore pervades the 
whole system of law and must be re- 
peated or referred or implied in the 
treatment of every specific subject to 
which it applies. Arule, on the contrary, 
applies directly to but one subject. 
Right here confusion is likely to arise 
in speaking of classifying statute law, . 
for a single section in a statute may 
relate to several subjects and involve 
several rules.17 Almost every section or 
clause of a section may have a double 
operation. It must have its direct or 
principal object, but it may also relate 
indirectly to or upon other things 





17 See Markby’s Confusion, infra pp. 567-8. 
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possibly having a bearing upon persons, 
things and actions.” 


THE DIVISIONS OF THE LAW 


In the writings of all jurists, however 
much they may differ as to their method 
of grouping by way of a formal external 
arrangement, there is the recognition 
of natural groups or bodies of rules, 
wherein all the rules of a given group 
have relation to each other according to 
some principle which differentiates each 
and all, from the rules embraced within 
every other group. All recognize a 
body of rules relating directly to po- 
litical relations, another body relating 
directly to the family relations, another 
relating to ownership or property, 
another relating to injuries and remedial 
procedure, still another relating to 





18 Eg. the courts are every day called upon to 
determine whether the direct object of law is 
police or commerce. 

This idea may be illustrated by Mr. Justice 
Story’s observations on the modern civilian’s 
classification of laws: “‘By statutes, they mean, not 
the positive legislation which in England and 
America is known by the same name, viz.: The 
Acts of Parliament and of other legislative bodies, 
as contradistinguished from the common law; 
but the whole municipal law of the particular 
state, from whatever source arising. 

“Merlin says: ‘This term, statute, is generally 
applied to all sorts of laws and regulations. Every 
provision of law is a statute which permits, ordains 
or prohibits anything.’ ‘Personal statutes’, says 
Merlin, ‘are those, which have ‘principally for 
their object the person, and treat only of property 
(biens) incidentally (accessoirement); such are 
those, which regard birth, legitimacy, freedom, 
the right of instituting suits, majority, as to age, 
incapacity to contract, to make a will, to plead 
in proper person, etc. (fe, status or capacity). 
Real statutes are those which have principally 
for their object property (biens), and which do not 
speak of persons, except in relation to property; 
such are those which concern the disposition, which 
one may make of his property, either while he is 
living, or by testament. Mixed statutes are those 
which concern at once persons and property.’ 
But Merlin adds, ‘that in this sense almost all 
statutes are mixed, there being scarcely any law 
relative to persons, which does not at the same 
time relate to things.’ He therefore deems the 
last classification unnecessary, and holds that 
every statute (rule of law) ought to receive its 
denomination according to its principal object. 
As that is real, or personal, so ought the quality 
of the statute be determined.”—Story’s Conflict 
of Laws, sec. 13. 


crimes and punitive procedure. These 
institutional juristic facts are universally 
asknowledged because they exist every- 
where and at all times. They are 
immutable conceptions which even an 
omnipotent legislator cannot ignore.'® 
The institutions of Society, Family, 
Government, Property, Remedial Jus- 
tice and Criminal Punishments are 
inherent in the nature of things. Thus 
Amos says :— 

Mr. Austin established once for all, as has 
been already intimated, with a decisive 
clearness which none of his rivals in this or 
any other country have equaled, that in all 
systems of law, to whatever period or form 
of civilization they may belong, there are 
certain definite and lasting conceptions, 
the constant reappearance of which can ever 
assuredly be counted upon and which are 
capable of being expressed in an universal 
language.” 

The question may be asked: “If 
this is true, why not arrange the law 
according to these groups?’ The obvi- 
ous answer is: ‘“‘Assuming the premises 
to be true, such is the natural mode of 
grouping.” ; 

Why then has it occurred that there 
are recognized among jurists primary 
divisions of classification less in number 
than the main topics? The answer is: 
Because it tends to clearness, brevity 
and harmony to have all subjects or 
topics related according to the principle 
of classification adopted grouped in 
accordance with that principle—in this 
case the principle of genera and species. 
Holland says:— 


No code from the Code Theodosian to the 





19“An institution (e.g. Property, Obligation, 
Slavery, Tithe, Advowson) is the same thing as a 
Right or Obligation, but the one is abstract, the 
other concrete ...the term ‘“Institution’’ con- 
notes constancy and permanence, just as when it 
is used in another sense to denote the monarch, 
or legislative body, or tribunals, or any other 
permanent organs destined to perform certain 
constantly recurring functions.”"—Poste’s Gaius, 
pp. 22, 23. 

20 An English Code, p. 205. 


























Code Civile of Canada has yet been tolerably 
well arranged. Not one shows any conception 
of the mutual relations of the great depart- 
ments of law. Not one is governed by the 
logical principles of dichotomy, which though 
it may not always be visible, yet should underlie 
and determine the main features of any sys- 
tem of classification. 

The utility of primary divisions as 
means of exposition is not generally 
appreciated because no detail treatment 
of rules occurs under them in the body 
of a work, but they have expository 
value nevertheless by way of showing 
interdependence and relation. 

Why and how have jurists recognized 
different primary divisions? The an- 
swers to this inquiry are several: First, 
because of differing conceptions of the 
leading term which expresses the subject, 
that is, Law or Rights, or Duties, or 
Obligations, or beyond this different 
conceptions concerning the primary 
divisions of Public and Private, or 
Persons, Things, Substantive and Ad- 
jective Law, Primary and Sanctioned 
Rights, etc. 

A second reason for the confusion 
is found in the natural tendency to 
confusion during the evolution of twenty 
centuries, occasioned by the necessity 
for using old terms as to matters the 
nature of which has gradually changed. 
One is never at a loss to support any 
opinion by a corresponding opinion of 
some philosopher, jurist or theologian 
of some period in the world’s history. 

The safeguard against being misled 
is to confine the discussion to one 
system of law and one epoch, using all 
systems and all history as lights to 
illumine the origin of ideas the evolution 
of institutions and the present meaning 
of names by which each is designated. 
Thus Amos says:— 


The term jurisprudence, like every other 
important term which takes its hue from the 





21 Holland, Forms of Law (1870). 
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whole complex life of mankind, is ever 
needing to be defined afresh in the ever new 
language of each succeeding age.?? 


Dr. Hammond illustrates this idea 
very clearly in speaking of the concep- 
tion of ‘status’ :— 


It must always depend on all the conditions 
of the law of a particular epoch, what may 
properly be treated as a status, with rights 
and duties differing from those of the normal 
person who is the subject of all the rights 
treated under the law of things. The change- 
able nature of this conception is now so 
generally recognized that it has become 
almost a common place to say that one great 
feature of modern law has been its advance 
from the form of law of status to that of law 
of contract. Hale treats ancestor and heir, 
lord and tenant, lord and villain as examples 
of status in the law of persons.2* Blackstone 
omits them. Each no doubt found reasons 
for his course in the contemporary law, yet 
both had the same general notion of the 
division between laws of persons and laws 
of things. If Blackstone rewrote his com- 
mentaries today, he would no doubt omit 
master and servant as well. The division 
is by no means an arbitrary one, or it would 
not have the importance that has been 
attributed to it; but its merit in each appli- 
cation lies in its being conformed to the law 
of the time, and clearly defined with reference 
to that law and to that only.?* 


It is necessary to bear in mind that 
the attempt is to suggest a practical 
and logical classification of the mass 
of rules expressed in constitutions, 
statutes and decisions as they now 


22 Amos’ An English Code, 206. 

23 And rightly according to the law of his time. 
Pollock says: ‘“‘What is characteristic of ‘the feudal 
period’ is not the relationship between letter and 
hirer, or lender and borrower of land, but the 
relationship between lord and vassal, or rather it is 
the union of these two relationships.’’—Pollock & 
Maitland’s Hist. of Eng. Law, vol. 1, p. 66. 

Challis says: “‘Tenure was so far associated 
with the status of a free man, that the grant toa 
villain by his lord of an estate to be held thereby, 
or the grant of an estate not falling below the 
standard quantum would operate as an enfranchise- 
ment. From its connection with political status, 


the common law tenure acquired the name free 
or frank tenure and the common law estates were 
called estates of freehold.’—Chal. Real Property, 
5 
24 Sandars’ Justinian, Introduction, p. li. 
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exist in the United States of America 
in accordance with some logical prin- 
ciple which shall govern the compiler 
and guide the searcher as well. It isa 
mass of laws, rules, that must be 
arranged, and we are interested in 
theories of classification only for this 
practical purpose and in so far only as 
classification enables a clearer organiza- 
tion, comprehension and expression of 
the rules. 


DIVERGENT PRIMARY CLASSI- 
FICATIONS 


Gaius, who wrote in the second cen- 
tury, introduced the following formula: 


The whole body of law which we use 
relates either to Persons, or to Things or to 
Actions. 


Another translation is:— 


The whole law by which we are governed 
relates either to Persons, or to Things or to 
Procedure.**. 


The principle upon which this divi- 
sion, made by Gaius, relies is obviously 
the principle of genera and species, and 
the touchstone of its application is: 
that to which the law relates or the 
principal subject or direct object of the 
law. It will be observed that there 
is here no mention of a division which 


25 Abdy & Walker’s Translation, Cambridge, 1870. 

26 Poste’s Gaius, 39. 

27 Though a digression, it may be helpful to state 
here what will be shown to be the meaning attached 
to these words in the classification worked out by 
Hale, Wood and Blackstone. Blackstone trans- 
lates jura personarum and jura rerum as “rights 
of persons,” “rights of things.’”” He uses the word 
“of’’ relatively, not possessively, and his meaning is 
law concerning rights incident to personal relations. 
If the law of persons had by his time lost much 
of its aspect of status it had gained more by bringing 
political relations within its pale. By “rights of 
things” he means rights in and to things external 
to the person, that is ownership of things, in one 
word, property. No change is made in the meaning 
of “actions.” A great change in the conception of 
the word ‘possession’ together with a much 
narrower scope of the word “‘things’’ indicates the 
changes made. The Norman French ideas ex- 


pressed by the words biens and chose con- 
stitute important reasons, or causes, for in this 
respect the English law is not Roman but modern. 


appears in later classical writings under 
the heading “Public and Private Law,” 
and of which much use has been made 
in treatises on general jurisprudence, 
but to which no place im classification 
has ever been given in an English 
treatise devoted to the orderly expo- 
sition of the rules of law. If Bacon 
intended to use it, as logically he might, 
he carefully concealed the fact. Black- 
stone says that Bacon in his legal dis- 
quisitions purposely avoided order. 
Whether the ideas symbolized by 
these leading terms, Persons, Things 
and Actions, are worthy of recognition 
at the present time depends upon 
whether the words, and the ideas they 
stand for, have been incorporated into 
the body of our English and American 
law, or may be usefully adopted. If 
they have been associated with the 
arrangement and expression of our 
law they should not be discarded except 
for some other division possessing prac- 
tical advantages. Innovation should 
be indulged only when forced by con- 
ditions or induced by logic. An arrange- 
ment based upon principles or con- 
ditions essentially alien to our law 
can not be made to take the place of 
one associated with its development. 


In commenting upon this primary 
classification of Gaius, Poste says :— 


What are the leading divisions of law— 
what are the main masses into which legisla- 
tion naturally breaks itseli—what are the 
joints and articulations which separate the 
whole code into various subordinate codes, 
like the different limbs and members of an 
organic whole—what is the import of the 
Gaian division into jus personarum, jus rerum, 
jus actionum, or rather, to adhere to the 
classical phrases, jus ad personas pertinens, 
jus ad res pertinens, jus ad actiones pertinens? 

By jus ad actiones pertinens, to begin with 
the easier part of the problem, there is no 
doubt that the inventor of the division in- 
tended to designate the law of Procedure 
as opposed to the law of rights; the adjective 
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code, to use Bentham’s phraseology, as 
opposed to the substantive code. 


It is more difficult to determine the prin- 
ciple of the other division, the relation of the 
law of Persons to the law of Things. They 
both deal with the rights and duties of persons 
in the ordinary modern acceptation of the 
word; why then, we may inquire, are certain 
rights and duties of persons separated from 
the rest and dealt with under the distinguish- 
ing category of jus personarum? 


We must look to the details of the law of 
Persons, and observe whether its dispositions 
have any common character as contrasted 
with the dispositions of the law of Things. 
The law of Persons, in other words, the law 
of status, classifies men as slaves and free, 
as citizens (privileged) and as aliens (un- 
privileged), as paterfamilias (superior) and 
as filiusfamilias (dependent). The law of 
Things looks at men as playing the parts of 
contractors or of neighboring proprietors. .. . 

It is the more surprising that Austin should 
apparently have failed to seize with pre- 
cision this conception of the law of Persons, 
as he makes the remark, in which the whole 
truth seems implicitly contained, that the 
bulk of the law of Persons composes the 
Public, Political, or Constitutional code 
(jus publicum).* 

Poste in these few words almost solves 
our inquiries by pointing out the sub- 
topics which would naturally be grouped 
under these divisions. 

It is the establishment of the dis- 
tinction between the jus personarum 
and jus rerum, as used in the English 
law, which constitutes the master stroke 
of Hale’s, Wood’s, and Blackstone’s per- 
formance. This involved making a 
great distinction between the Roman 
conception of the same words and their 
meaning in the English law. Lord 
Hale pointed out distinctly that he 
intended to give a different meaning 
to old words so far as it suited his 
purpose, and Blackstone carried out 
the idea and established the distinction 
between personal relations and things 





28 Poste’s Gaius, 40, 41. 


in a way which has fastened itself upon 
our common law and implicated it 
in our constitutional and statutory 
law. 

Gaius does not ignore the sources 
of the law, for he enumerates them, but 
in the face of what he probably under- 
stood as well as any other, as Austin 
says: ‘‘He (Gaius) divided jus, or law, 
into jus gentium and jus civile, and, 
having shown the various sources of the 
assumption of law, or jus, proceeds to 
divide the same subject according to 
the objects or subjects with which it is 
conversant.’’?® 

Hale and Blackstone invoke the same 
principle. Blackstone says: “The 
objects of the laws of England are so 
very numerous and extensive that in 
order to consider them with any tolerable 
ease and perspicuity it will be necessary 
to distribute them methodically under 
proper and definite heads;” adding, 
“The objects of the law of England 
falling into this fourfold division, the 
present commentaries will therefore 
consist o* the four following parts.’’*° 

The fourfold division of his work 
into— 

Part I. Law of Persons, including Public 


(Political) Relations and Domestic (Private) 
Relations and Corporate Relations (Artificial 


Persons). 

Part II. Law of Things, including the 
law relating to Property, Contracts and 
Obligations. 

Part III. Private Injuries and Redress, 
and 


Part IV. Crimes and Punishments— 


is not superior but subordinate to the 
primary classification ‘Rights and 
Wrongs.” This latter classification cor- 
responds in the subjects embraced 
precisely with the division introduced 
by Bentham under the names sub- 
stantive and adjective law, but does not 





3° Austin’s Jurisprudence, 761. 
301 Blk. Com., 122, any edition. 
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coincide with the division Public and 
Private Law. 

ij Although the form “Rights and 
Wrongs” is confusing, and was rendered 
more so by his definition of law, when 
it is kept in mind that his attempt 
was to arrange laws, the meaning of his 
primary division becomes clear. He 
observes that laws have two great 
objects, the declaration of rights, and 
the establishment of justice between 
men; the first primary, the other aux- 
iliary, or, primary and sanctioning, 
substantive and adjective. 

But the main idea is, as Dr. Hammond 
points out: “In his theory rights had 
no. place, except as convenient ex- 
pressions for the consequence of laws. 
It is a system of laws, rules, that he is 
treating from beginning to end. Rights 
are nowhere defined, or their nature 
investigated. It seems as if he would 
have dropped the term altogether, if 
he could have done so without a tedious 
circumlocution. His use of it in the 
titles of the first and second books, and 
in the division of topics is simply a 
proof that the term was really indis- 
pensable. (That of the word ‘wrongs’ 
in the third and fourth books is not 
because in his use that word would 
have correlated with duties as well as 
with rights.) We confess that this 
seems to us the weak side of Black- 
stone’s entire system.’’** 


THE DIVISION “PUBLIC AND 
PRIVATE LAW” 


In the Institutes of Justinian is found 
the expression :— 


The study of law is divided into two 
branches, that of Public and of Private Law. 
Public law regards the government of the 
Roman Empire. Private law the interests 
of individuals.” 





31 Sandars’ Justinian, Introduction, p. 1. 
32 Institutes, 1-4. 
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As to the scope of Public law, that 
is the subjects embraced within it, 
Sandars’ comment on this section as 
follows is sufficient for our purpose :— 


Public law regulates religious worship and 
civil administration; Private law determines 
the rights and duties of individuals.* 


Why was such a classification origin- 
ally adopted? That at the time of 
Justinian there was a body of rules 
which differed in their quality as law from 
the body of positive law establishing the 
rights and duties of subjects is quite 
true. Heron, speaking of the develop- 
ment of law, says:— 

At first only rights arising between subjects 
are determined and protected by law, whilst 
the sovereign remains above the law. Under 
barbaric despotism the sovereign acknow- 
ledges no legal rule binding upon him in his 
conduct toward his subjects, but in time the 
relations between the government and the people 
become subjected to certain positive laws. The 
body of laws determining the relations 
between the individuals and their govern- 
ment is generally termed ‘‘constitutional law” 
or “political law.” The latter term is pre- 
ferable. 


The political law of a nation is the whole 
legal relations existing between the governors 
and the governed.** 


That the usages and customs of 
rulers are in some governments not 
regarded as positive laws of the same 
nature as the so-called ‘‘Private Laws” 
is made very plain by Poste in his ex- 
planation. He says:— 


Having been led to mention Public or 
Constitutional law, it may aid to clear our 
conceptions if we observe that some of its 
dispositions are necessarily and by the nature 
of the case deficient in the characters of 
Positive law. It is rigorously true to say that 
the powers of subordinate political func- 
tionaries are a status.... But when 
tracing the hierarchy of government, we 
come to the top of the scale; when we speak 
of the limitations of the sovereign we have 


33 Sandars’ Justinian, p. 169, 
84 Heron on Jurs., p. 70. 
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passed from the sphere of positive law. . 
Constitutional law cannot be enforced against 
the sovereign body by any but moral sanc- 
tions.* Whereas, then, the law of Persons 
that belongs to private law is just as much 
positive law as the law of Things, and political 
functionaries who exercise a DELEGATED 
power fall under a positive law of Persons, the 
absolute sovereign is not invested with legal 
status. When it approaches the limitations 
of the sovereign Constitutional law changes 
its character, it ceases to be positive law, 
and becomes a law of opinion; or, in other 
words, public law so far as it relates to the 
sovereign, 4s not properly law, but only a 
collection of ethical maxims.** 

Puchta expresses the idea which 
prevails generally among continental 
jurists as to the nature of Public Con- 
stitutional Law. 

The peculiarity (he says) of a monarchy 
is that the Prince himself exercises the 
sovereign power in his own name; and it is 


implied that he possesses this authority as a 
right which belongs to him.*” 


We may now readily understand how 
Bacon, with his notions as to sovereignty, 
would naturally speak of Public Law, 
and why Hale and Blackstone, with a 
different conception, should ignore it. 
Bacon says :— 

I shall hardly consent that the King shall 
be called only our rightful sovereign, or our 
lawful sovereign, but our natural liege sover- 
eign.** 

Blackstone says that Queen Elizabeth 
made no scruple to direct her Parlia- 
ments to abstain from discussing matters 
of state, and that at the time of Eliza- 
beth and James the subject of sov- 
ereignty was ranked among the arcana 
imperit and, like the mysteries of the 
bona Dea, were not even to be pried into 
by any but such as were initiated into 
its service. By Blackstone’s time the 





*5 Of course this does not apply to the United 
States. 

36 Poste’s Gaius, p. 42. 

87 Hastie’s Translations, p. 83. 

%8 Argument on Post Nati of Scotland. 


Constitution of England had become 
a real law.*® 

After commending Hale and Black- 
stone for rejecting the division of the 
law into Public and Private, and in 
classing political with other conditions, 
Austin says:— 


Accordingly, Sir William Blackstone, follow- 
ing Sir Matthew Hale, has placed the law of 
political persons, sovereign or subordinate, 
in the Law of Persons instead of opposing 
it as one great half of the law to the rest of 
the legal system. Blackstone divides what 
he calls “law regarding the relative rights 
of persons” into “law regarding public re- 
lations” and “‘law regarding private relations.” 
Under the first of these he places constitu- 
tional law and the powers, rights and duties 
of subordinate magistrates, clergy and of 
persons employed by land or sea.” 


Mr. Terry, the learned Professor of 
English Law at the University of 
Tokio, whose article on “Arrangement 
of Law’ appeared in the last number 
of the Green Bag, says:— 


Mr. Austin has clearly shown the difficulty 
of drawing a distinction between the two 
kinds of law sufficiently accurate for scientific 
purposes though it is occasionally convenient 
to use the words Public and Private Law in 
a Tough, popular sense and that the Public 
Law, so-called, is really a portion of the Law 
of Persons. Thus the law regulating the 
powers and duties of public officers which is 
always reckoned a part of Public Law, 
obviously belongs to the Law of Persons; 
so do the laws of citizenship, the right of 
suffrage, public health, taxation, etc. These 
all have effect only of creating duties and 
tights for particular classes of persons.‘ 


Professor Markby, who finds fault 
with both the classifications ‘Public 
and Private’ and ‘‘Persons, Things and 
Actions,”’ says:— 

All I understand to be meant by this 
passage (referring to jus publicum and jus 
privatum) is this: Public Law is that portion 
of law in which the attention is mainly 

39 Am. Bar Assn. Rep., vol. 25, p. 461. 


# Austin’s Jur., vol. 2, p. 776-7. 
“1 Terry’s First Principles, 583. 
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directed to the state; Private Law is that 
in which it is mainly directed to individuals. 
I do not think it means that these topics 
are capable of exact separation. . . . 

It is said that Public Law comprises that 
body of law in which the people at large or, 
as it is sometimes put, the sovereign, or the 
state, as representing the people, is interested, 
whilst Private Law comprises that body of 
law in which the individuals are interested. 
This is a forcible, and sometimes a useful, 
way of putting the distinction. But it is 
still not accurate. For, though the interest 
of the public is in Public Law, conspicuous 
or predominant, there is hardly any law in 
which the interest of individuals is not also 
concerned. And so, also, in private law. 
The interest of the public may be in the 
background, but it is always there.” 

As to the Gaian classification he 
says :— 

This classification is just as inaccurate 
and just as useful as the last. In that one 
sense it may be said of every law, public 
or private, ad personam ad pertinet. Every 
law is addressed to a person, bidding him to 
do, or not to do, a particular thing; but the 
objects of law, as they are called, may be 
either things or persons; and it is with 
reference to this division between the objects 
of law that the classification of Private Law 
into classification of the law of Persons, 
and the law of Things has been made. There 
are, however, very few laws of which the 
objects are exclusively persons or exclusively 
things.” 

Professor Markby nowhere shows 
appreciation that Blackstone and Hale 
so defined the meaning of their use of 
the division ‘Persons, Things and Ac- 
tions’’ as to render it definite and avoid 
his criticism. 

Mr. Campbell in his ‘Science of Law,”’ 
after setting forth a proposed analysis 
of his own, says:— 

It may also be remarked that these leading 
topics may be arranged according to the 
Roman principle of classification, in which 
case they would be as follows:— 





“2 Markby’s Elements, quoted from CKeener’s 
Selections, pp. 78-9. For example: The Bill of 
Rights is intended to safeguard individuals. 

* Jersey City, 1887. 


Rights resulting from the status of persons. 
1. Personal rights. 
2. Domestic relations. 
3. Political relations.** 


Rights resulting from the acts of persons. 
1. Property. 
2. Contract. 
3. Delict. 


He mentions Dr. Hammond’s opinion 
that the Gaian classification ‘which 
has maintained its ground from the 
time of the Roman classical jurists 
to our own and which, after all the 
criticism which has been lavished upon 
it at various times, seems to be the only 
method upon which we can hope today 
to see the desired and scientifically 
necessary union of internal and external 
systems.’’* 

It is in this connection that Dr. Ham- 
mond presents his masterly exposition 
and defense of the classification of 
Hale and Blackstone**; and Mr. Camp- 
bell himself admics the practical value 
of Blackstone’s arrangement, saying :— 


Its value is attested by the incalculable 
benefit it has conferred in long practical use. 
It will be noticed that it wholly ignores the 
Roman distinction between Public and 
Private law. Why this division was rejected 
by so eminent a lawyer as Sir Matthew Hale 
has never been explained.*’ 


In this last statement he is in error, 
for Austin, Poste and other foreign 
jurists had explained it before his book 
was written; and Dr. Hammond had 
also shown precisely by what process 
of reasoning it was rejected. 

The difficulty of making use of such 
a division and something of the lack of 
clearness of just what is the distinction 
between the two divisions is indicated 
by Dr. Holland, who is frequently 





“4 Reverse 3 and 1 and we have almost Black- 
stone’s order of subjects. 

“5 Introduction to Sandars’ Justinian, p. xxxi. 

# See his Introduction to Sandar’s Justinian. 

47 Science of Law, p. 105. 
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spoken of as an advocate of the divi- 
sion :— 


The correlation of the parts of Public Law 
to one another is indeed far from being settled. 
It never attracted the attention of the Roman 
lawyers, and has been very variously, and 
somewhat loosely, treated by the jurists of 
modern Europe. The subject is indeed one 
which lends itself but reluctantly to systema- 
tic exposition, and it is with some hesitation 
that we propose to consider it under the 
heads of —I. Constitutional law; II. Ad- 
ministrative Law; III. Criminal Law; IV. 
Criminal Procedure; V. The Law of the State 
considered in its guast-private personality; 
VI. The procedure relating to the State as 
so considered. 

The first four of these heads contain the 
topics which are most properly comprised 
in Public Law... . 

The primary function of Constitutional Law 
is to ascertain the political centre of gravity 
of any given state.... In other words, 
it defines the form of government.” 


Sir Frederick Pollock in an essay on 
the “Divisions of Law’ has pointed 
out the fallacy of basing the division 
Public and Private upon the supposed 
idea that the public was interested in 
one case and private persons in the 
other. He says:— 


It will be seen, therefore, that the topics of 
Public and Private law are by no means 
mutually exclusive. On the contrary, their 
application overlaps with regard to a large 
proportion of the whole mass of acts and 
events capable of having legal consequences. 

Sometimes the distinction between Public 
and Private law is made to turn on the state 
being or not being a party to the act or pro- 
ceeding which is being considered. Only 
dealings between subject and subject, it is 
said, form the province of Private Law. But 
this does not seem quite exact; unless, indeed, 
we adopt the view, which has already been 
rejected, that the state is wholly above law 
and legal justice, and neither duties nor rights 
can properly be ascribed to it. Many valuable 
things, both immovable and movable, are 
held and employed for the public service,— 
palaces, museums, public offices, fortifications, 
ships of war, and others; in some countries 





“Elements of Jur. 320-5. 


tailways and all the various furniture and 
appurtenances of these. Whether they are 
held in the name of the state itself, or of the 
head of the state, or of individual officers 
of the state, or persons acting by their direc- 
tion, is a matter of detail which must depend 
on the laws and usages of every state, and 
may be determined by highly technical 
feasons. In substance the state is and must 
be, in every civilized community, a great 
owner of almost every kind of object. Now 
the rights attaching to the state in this respect 
or to the nominal owners who hold on the 
state’s behalf, need not differ from those 
of any private owner, and in English-speaking 
countries they do not. They can be and are 
dealt with by the ordinary courts in the 
same way as the rights of any citizen, and 
according to the ordinary rules of the Law 
of Property for the preservation and manage- 
ment of the kind of property which may be 
in question. Again, many persons have to 
be employed, and agreements to be made 
with them; and these transactions are judged, 
so far as necessary, by the ordinary rules of 
the Law of Contract. Now the rules men- 
tioned not only belong to Private Law, but 
are at its centre; they are the most obvious 
examples of what Private Law includes. It 
would be strange to say that they become 
tules of Public Law because the property 
and undertakings in question are public. 
The true view seems to be that the state, 
as an owner and otherwise, can make use of 
the rules of Private Law, and become as 
it were a citizen for the nonce, though ulti- 
mately for public purposes.” 

This is the death blow to the modern 
attempt to invent a new reason for the 
division, in place of the reason which 
in its origin was a real reason, but which 
changed conditions in England and 
America has obliterated. 


THE DIVISION “ACTIONS” 


There has not been entire accord 
among theoretical writers on the point 
that Actions is a separate and distinct 
head, though the practice of treating 
it as such is uniform. Both Austin and 
Mr. Justice Wilson in their lectures 





498 Harvard Law Review, pp. 194-5. 






































treat Actions as a subordinate part of 
Things. 

Austin’s Plan is concisely and accur- 
ately summarized by the editor of the 
Campbell edition, thus:— 


The leading divisions contemplated in 
Austin’s own system appear to be the follow- 
ing. He adopts as his main division of the 
subjects with which the law is conversant, 
the twofold one of the Law of Persons,and 
the Law of Things. This division nearly 
corresponds with Jus Personarum—Jus 
Rerum of the Civilians, or with Jus Quod ad 
Personas pertinet-—Quod ad Res pertinet, of 
the classical jurists; but differs from it in 
this respect, that instead of being, as with 
them, subordinated to the division of Jus 
into Publicum and Privatum, and co-ordi- 
nated with the Jus Actionum, it is held 
superior to all these divisions. The whole 
of the Jus Publicum and of the Law of 
Procedure is therefore distributed between 
the Law of Persons and the Law of Things, 
according as their several parts belong more 
properly to one or other of those main divi- 
sions, in the wide scope attributed to them 
by the author. 


Law of Things. Austin distributes the Law 
of Things under two capital departments: 
(1) Primary rights, with primary relative 
dutes. (2) Sanctioning rights, with sanction- 
ing duties. The first of these divisions is 
meant to include law regarding rights, and 
duties, which do not arise directly or imme- 
diately from injuries or wfongs; understand- 
ing the word injury or wrong in the largest 
sense, ¢.g., including trespass or breach of 
contract. The second division regards rights 
and duties which arise directly and exclusively 
from injuries or wrongs; and includes the 
consideration of procedure, civil and criminal.” 


Wilson’s Plan, as stated by himself 
but which, however, was for a different 
putpose, was as follows:— 


Our municipal law, he says in his Law Lec- 
tures, I shall consider under two great divi- 
sions. Under the first, I shall treat of the 
law, as it relates to persons under the second, 
I shall treat of it as it relates to things. . . . 

In considering the law as it relates to 





® Austin’s Jurisprudence, Campbell ed., xxviii 
and xxx. 
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persons, the legislative department of the 
United States will occupy the first place, the 
executive department the second and the 
judicial department the third... . 

As to the second great division of our 
municipal law, which relates to things, it may 
be all comprehended under one word Property. 
Claims, it is true, may arise from a variety of 
sources, almost infinite; but the declaration 
of every claim concludes by alleging a damage 
or demand.” 

Under this he speaks of public and 
private property, property real and 
personal, estates in realty, etc. He 
concludes this portion as follows:— 

Property may consist of things in possession 
or things in action. 

Land, money, cattle, are instances of the 
first kind; debts, rights of damages and 
rights of action are instances of the second 
kind. These are prosecuted by suit. 

It will not escape observation. that 
Wilson and Austin agree in every 
essential particular. What deduction 
is to be made on the initial and most 
important question which presents itself 
to any one attempting the arrangement 
of our law? First: That as an historical 
fact from a time long antedating Lord 
Hale all our jurists who have actually 
done something practical by way of 
arranging the law have ignored the 
division Public and Private. Second: 
There is general accord in the category 
of topics, except as to this matter of 
Actions and Procedure. 

This, practically speaking, leaves be- 
fore us to be solved the matter of dis- 
agreement, that is why Wilson and 
Austin suggest that rights in action be 
treated under the division Things or 
Property, as per Wilson, or Things, 
subdivision Sanctioning Rights, accord- 
ing to Austin. 

Laying out of view the unbroken 
practice of several centuries, of treating 





51 Wilson’s Works, 45. 

521It is not quite clear that he intends to treat 
procedure within this title, but assume for the time 
that he does. 
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the law concerning Actions and Pro- 
cedure as a distinct division of law, 
this raises a question, or a series of 
questions, of English and American law. 

The questions can be solved by under- 
standing just what Hale, Wood and 
Blackstone did, and the reasons for 
their doing it. Blackstone explains: 
“Rights of Persons are those [firstly] 
which concern and are annexed to the 
persons of men; secondly, Rights of 
Things are such as a man may acquire 
over external objects or things uncon- 
nected with the person.’’®? 

It might have been clearer to have 
said: Rights of Persons are such rights 
as have no object unconnected with 
the person; but the proximity of the 
two makes the contrast apparent. 

Blackstone uses the word “of” in 
the sense of concerning or relating to. 
He does not predicate possession of all 
rights. 

Under the Roman Law all objects 
of rights, tangible or intangible, recog- 
nized and protected by law, were treated 
as Things. Haleand Blackstone differ- 
entiated these and transferred from 
the Law of Things to the Law of Persons 
all such rights “as do immediately 
concern the persons themselves, other 
than such rights as have external objects, 
thus bringing in the topics Personal 
Liberty, Personal Security and Right 
of Private Property as abstract personal 
rights; and leaving under the Rights 
of Things only interests in goods and 
estates and obligations, because these 
are in their nature separate and distinct 
from the persons according to the idiom 
used by Hale and Biackstone. 

According to the Roman conception, 
what were treated by Blackstone as 
among the other Rights of Persons, viz. 
the abstract right of Personal Liberty, 
Personal Security and the abstract 


521 Blk. Com. 122. 


Right of Private Property, were re- 
garded as Things and, as Dr. Hammond 
so clearly says:— 


If our belief, as to Blackstone’s true mean- 
ing and method, be the correct one, he could 
finally have informed Mr. Austin, that what 
he proposed to do in the Commentaries was 
to transfer® to the Law of Persons, or to 
locate in their proper place among the Rights 
of Persons, all such rights (and duties) as 
belonged to all persons alike, except such as 
had for their object ‘‘external things uncon- 
nected with the person.” ... 

This last is in truth the cardinal point of 
the whole matter. Blackstone adopts as his 
definition of a “thing,” one quite different 
from that employed by the classical jurists; 
and all the departure from civilian precedent 
that can fairly be charged to him, depends 
on, and is to be explained by this changed 
sense, in which he used the word “‘thing.’’™ 


English Law comprehends under the 
term ‘Property’ and “Things” only 
such objects of right as are embraced 
under the terms ‘‘Real Estate,’’ ‘‘Chat- 
tels’’ and “‘Choses.”’ 

When proceeding from tangible things 
like land and chattels in the direction 
toward intangible things the word 
““chose’”’ is reached, defined and limited, 
we have bounded the objects included 
within the words ‘“Things”’ or ‘‘Property”’ 
in English and American Law, but we 
have by no means included all of the 
rights of action recognized by English 
and American Law. A chose in action 
is a right to receive or recover a debt, 
or money, or damage for a breach of 
contract or for a tort connected with a 
contract or connected with chattel prop- 
erty.55 

Of course, all are familiar with the 
existence of causes of action purely 
personal which do not survive, are not 





53 From the Law of Things. 

54 Sandars’ Justinian, Introduction, pp. lv, lvi. 

55 Blackstone’s conception was even narrower than 
this, for he seems to include only damages re- 
coverable for the breach of a contract express or 
implied. 
























































572 


assignable and which are not choses 
either in possession or in action. 

To sum up: The word “Thing’’ in 
English and American Jurisprudence 
has a meaning broader than the popular 
use and much narrower than the Roman 
use of the word. And the word “Action” 
as used technically and properly in the 
English law has a broader and a 
different meaning from the word ‘‘Thing” 
or ‘‘Chose in Action” even. 

The idea “Actions” is different from 
even “Chose in Action” or “Right of 
Action” and includes procedure, but 
does not include all remedies. 

Dr. Hammond has pointed out the 
fact that Blackstone’s most important 
discrimination has been followed by 
nearly all the civilians of the last century, 
quoting Professor Windscheid as affirm- 
ing that Savigny’s influence has made 
a great change in the doctrine of posses- 
ston and consequently in the view of 
rights as objective or capable of posses- 
sion, saying :— 

Savigny limits the doctrine of possession of 
Tights connected with external things, ex- 
cluding those of personal status and obliga- 
tions. This is a mere corollary to the change 
instituted by Blackstone almost half a cen- 
tury earlier. But the fullest confirmation 
of Blacsktone’s change will be found in the 
classification adopted by all the most recent 
civilians. None of them, so far as our knowl- 
edge extends, adhere to the old division 
advocated by Austin, in which the Law of 
Things comprehends the entire law, except 
the mere description of status. All of them 
have a class of personal rights, corresponding 
more or less closely to those in Blackstone’s 
First Book. Some go further and recognize 
a distinct class which not only belong to 
persons, but constitute, so to speak, a part 
of the personality. They have no objects, 
at least no objects “unconnected with the 
person,” and yet are rights in rem as distinct 
from obligations.” 

In view of the history of English Law 
and of American Law as well, no one 





5 Sandars’ Justinian, Introduction, Ix. 
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at this day would seriously consider 
treating the law relating to actions and 
procedure as a subdivision of Things. 
While it is true that some accrued 
causes or rights of action are in a sense 
property, causes of action arise by 
reason of events other than the primary 
or substantive rights or relations, viz., 
by transactions, conduct and events 
sufficiently distinct in nature to justify 
a distinct division. That part of the law 
of Actions devoted to Procedure Proper, 
viz., Pleading, Practice and Evidence, 
is too widely different from ‘Things’ 
to be regarded in any sense as of the 
same nature. 

“Justice,” it has been said, “‘is the 
great interest of mankind.” It is at 
once the cause and the end of law. Its 
establishment is the reason for the 
existence of governments. Judicial 
establishments are instruments and 
Actions the means in its administration, 
justice is the object of all vital law. 


AMERICAN TRADITIONS 


The traditions and conceptions of 
the profession insofar as they concern 
the general framework of law should 
be regarded, and as there are those who 
regard the’ division into Public and 
Private law as connected with our 
traditions, it may be useful to determine 
that by actual illustration. The follow- 
ing is typical of the universal habit. 

Upon the recommendation of Gov. 
Yates of New York an Act was passed 
in 1824 appointing James Kent (Chancel- 
lor, retired), Erasmus Root (President 
of the Senate), and Benjamin F. Butler 
(Attorney-General and Secretary of War 
under President Jackson, and District 
Attorney under Van Buren) a Com- 
mission of Statutory Revision. Kent 
declining, his place was filled by John 
Duer, and General Root resigning, 
Henry Wheaton succeeded. In the 
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course of their work this Commission 
reported to the Legislature as follows:— 


We think that our whole written law should 
be comprised under appropriate titles; that 
those titles should be classified in their 
natural order; and more especially, that the 
various provisions of each statute should 
be arranged in the clearest and most scientific 
method. 


On a close examination of our whole scheme, 
in all its parts and bearings, we trust it will 
be found, that we proposed to do nothing 
more than to free our written code from the 
prolixities, uncertainties, and confusion inci- 
dent to the style and manner in which it has 
hitherto been framed, and to apply to the 
elucidation of this branch of the noblest of 
of all sciences, those principles of an enlarged 
philosophy, which now obtain in every other 
department of knowledge.” 


Mr. Butler submitted what he called 
a “Project of the General Plan of 
Revision’’ which constituted the general 
outline of the scheme. This was to 
arrange the laws under the following 
divisions of classification (between 
these subdivisions the writer has inter- 
posed the headings of Field’s California 
Code, which was Mr. Field’s code 
adopted in its integrity) :— 


Div. I. Those which relate to the territory; 
the political divisions; the civil polity; and 
the internal administration of the state. 

(Cal. Code, Pt. I. The Political Code.) 

Div. II. Those which relate to the acquisi- 
tion, the enjoyment and the transmission 
of property, real and personal; to the domestic 
relations; and generally to all matters con- 
nected with private rights. 

(Cal. Code, Pt. II. The Civil Code.) 

Div. III. Those which relate to the judiciary 
establishments, and the mode of procedure 
in civil cases. 

(Cal. Code, Pt. III. Code of Civil Procedure.) 

Div. IV. Those which relate to crimes and 
punishments; to the mode of procedure in 
criminal cases; and to prison discipline. 

(Cal. Code, Pt. IV. The Criminal Code.) 





57 Assembly Journal, 1825, Appendix D, pp. 2, 3, 
4; quoted from Preface Consolidated Laws of 
N. Y. 1909. 
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Div. V. Public laws of a local and mis- 
cellaneous character; including the laws 
concerning the city of New York; acts in- 
corporating cities and villages; and such 
other acts of incorporation as it may be deemed 
necessary to publish.™ 


Mr. Butler’s report continues :— 


The general distribution of the subjects of 
the whole revision, it will have been perceived, 
has been made conformably to the admirable 
system of Judge Blackstone’s Commentaries, 
which is known to have originated with Sir 
Matthew Hale, and to have been much 
improved by Dr. Wood in his Institutes. 
It seemed to us, that the same arrangement 
which had reduced to order and system the 
floating and complicated principles of the 
unwritten common law, must necessarily be 
sufficient to comprehend the written laws, 
which are in their nature merely supplementary 
to the common law.” We have accordingly 
applied the same system in detail, to the 
various acts relating to property, and have 
therein followed the plan of the Commentaries, 
with entire conviction, that from the very 
arrangement itself, no important omission 
could well occur.” 


It will be observed that because 
certain changes are made, such as 
dropping the division Rights and 
Wrongs, the revisers made no pretense 


that they were departing from the 


principles of Blackstone’s general out- 
line.*! 





58 Assembly Journal, 1826, p. 887. 

5° This is identical with Wilson’s position, stated, 
Wilson’s Works, preface, xviii. Quoted in Corpus 
Juris article, Green Bag, vol. 22, p. 61. 

6 Senate Journal, 1827, p. 71. 

61 An opinion of value: The late Austin Abbott 
wrote :— 

“The state of New York in 1827-30 led in giving 
scientific form to state legislation by the appoint- 
ment of a commission of their ablest men to revise, 
rearrange, and improve our general laws. The 
result of their labors was to supersede a mass of 
acts standing for the most part in chronologic 
order by a systematic body of law in four parts:— 

“I, The polity of the state. II. Rights of property 
and persons. III. Courts and Civil Procedure. 
IV. Criminal Law. 

“This new system was an example gradually 
widely followed throughout the Union. It attracted 
attention in Great Britain, and John Duer, one of 
our commissioners, was examined at length before 
a Parliamentary Commission for the sake of the 
valuable exposition of statutory revision which 
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It must occur to any one reading 
this report that it is not only desirable 
that the arrangement of what we still 
call our unwritten law and the written 
law should be the same, and that in 
every part it is necessary to focus the 
written and the unwritten law, for the 
tule is the result of both.® 

The writer of this article has always 
stood opposed to the idea of legislative 
codification of the written law under 
present conditions, but this is very far 
from being opposed to the codification 
of the written and the unwritten law 
as blended parts of one system, or of 
the written law after the common law 
has been reduced to such certainty and 
order as would enable the legislatures 
to have some judgment as to what 
common law was implicated in their 
expression of the written law, and the 
courts could have some clue as to the 
ideas held by the legislature, for statute 
law means the words of the statute 
construed through the lens of the com- 
mon law.* 

How closely Mr. Field had in view 
the same spirit and principles which 
actuated Mr. Butler and his associates 
will be seen by his expression of what 
he considered a code to be:— 


What is required, and wHat must at some 
time or other be undertaken, is a triple 





the experience of the profession in this state 
afforded the profession and legislators in England. 

“We thus long enjoyed the best, simplest and 
most effective system of statutory law which the 
country had up to that time known. The con- 
stitution of 1846 modernized the polity of the state, 
terminated the propogation of special charters, and 
introduced the rule that there should be general 
laws for organizing corporations; abolished the 
court of chancery, and reorganized the judicial 
system of the state; and these changes necessarily 
marred with marks of repeal large parts of our 
Revised Statutes. It also contained provisions 
contemplating a re-statement of our statutory law. 

“From that time we have gone on in confusion.” 
— University Law Review, vol. 1, p. 329. 

2 This is Wilson’s position. See supra, note 59a. 

63 “Every act of Parliament assumes the existence 
of the unwritten law.” Stephen’s Dig. of Ev. 
Introduction. 











process: the process of eliminating, the process 
of condensation, and the process of classifi- 
cation. This performance would make a code, 
call it whatever name you will.®* 


IMPORTANCE OF CLASSIFICATION 


O. W. Holmes, Jr.,*° writing in the 
American Law Review in 1870, said:— 


We are inclined to believe that the most 
considerable advantage which might be 
reaped from a code is this: That being exe- 
cuted at the expense of government and not 
at the risk of the writer, and the whole work 
being under the control of one head, # will 
make a philosophically arranged corpus juris 
possible. If such a code were achieved, its 
component parts would not have to be loaded 
with matter belonging elsewhere, as is neces- 
sarily the case with text-books written to 
sell. Take a book on Sales, or one on Bills 
and Notes, or a more general treatise on 
Contracts, or one on the Domestic Relations, 
or one on Real Property, and in each you 
find chapters devoted to the general discussion 
of the incapacities of infants and married 
women. A code would treat the subject 
once and in the right place. Even this 
argument does not go much further than to 
show the advantage of a connected publication 
of the whole body of the law. But the task, if 
executed in extenso, is perhaps beyond 
the power of one man and if more than one 
were employed upon it, the proper sub- 
ordination would be more likely to be secured 
in a government work. We are speaking 
now of more serious labors than the little 
rudimentary text-books in short sentences 
which their authors by a happy artifice have 
called codes instead of manuals. Indeed we 
are not aware that any of the existing attempts 
are remarkable for arrangement. The im- 
portance of it, tf it could be obtained, cannot 
be overrated. In the first place it points out 
at once the leading analogy between groups. 
Of course cross-divisions will be possible on 
other principles than the one adopted.” 


THE SIMPLICITY OF THE TASK 


The difficulties and magnitude of the 
task of arranging our law and con- 
densing it into definite, precise rules are 





64 American Bar Association Report, 1889. 
65 Now Mr. Justice Holmes, 
6 5 Am. Law Rev. 1 (1870). 
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greatly exaggerated. There are those 
who seem to suppose that we have 
fifty distinct and conflicting systems of 
law, but such is not the case. We have 
one system of law, applied throughout 
fifty jurisdictions with but slight devia- 
tion and comparatively few contradic- 
tions in the rules of law, however much 
variation in forms of procedure and 
variety of expression in the opinions 
of the judges. There is in the main 
the same law in all the states. As Pro- 
fessor Beale has recently pointed out,*®’ 
only in a few instances are there more 
than two distinct rules on a given sub- 
ject applied by the courts of the different 
states. This constitutes no obstacle 
to the arrangement and statement of the 
law, while it does afford opportunity on 
the part of the revisers to throw into 
immediate contrast the reason under- 
lying the contradictory rules and thereby 
point out the better reason in such 
a way as to induce uniformity; Instances 
of confusion and variety, instead of 
being an argument against the attempt, 
4s in fact the great argument compelling it. 
The law will not organize itself. The 
same reason which impelled Justinian 
to rid the Roman Law of confusion and 
uncertainty compels us to re-state the 





87 23 Harvard Law Review 194, see 22 Green Bag 
119. 


New York City. 


corpus juris in order that we may 
possess a knowable definite body, similar 
to that with which our forefathers 
started a century ago. The common 
law was then one system, and so far 
as applicable, was in the main the law 
as expressed by Blackstone, in proof 
of which one need but to turn to such 
treatises as Swift’s System of Laws(1795), 
Tucker’s Commentary, and the several 
early American editions of Blackstone. 

The unwritten law is still the greatest 
in bulk of our law. Our Common Law 
is no longer the British Common Law, 
but a Common Law of our creation, an 
evolution from our conditions; and a 
re-statement of it in such a manner 
that will display it as a definite system 
is imperatively demanded. With tacit 
sanction it will make conditions tolerable 
with legislative sanction it would make 
them ideal and will render a uniform 
code practicable. 

Systematic consolidation is the first 
great need, and whether the result shall 
be given legislative sanction by declara- 
tory acts constituting the Corpus Juris 
Codex** which shall be created evidence 
of our common law and thus establish a 
new datum post, may safely be left for 
future determination. 





68 To use the Roman expression for a code, #.¢., 
books of the law, 
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The Sociological Foundations of Law 


By Cuartes A. ELLWoopD 


PROFESSOR OF SOCIOLOGY, 


T is certainly an encouraging sign 
that the late Hon. James C. Carter, 
in his valuable lectures on ‘Law: Its 
Origin, Growth and Function,” recog- 
nized at the outset that the subject he 
was dealing with was a part of the field 
of sociology. When an eminent lawyer 
and legal thinker takes such a position, 
it is perhaps time to emphasize that the 
foundations of the science of law, or 
jurisprudence, must be laid in a gen- 
eral knowledge of human society, and 
especially in a knowledge of the prin- 
ciples of its organization, development 
and functioning. Of course, those who 
are content with the mere knowledge 
of the law as a set of separate rules, or 
as a system of rules, will have little 
interest in any inquiry into its founda- 
tions in other sciences. But has the 
time not come when the study of the 
law should be freed from superficiality 
and isolation and be based upon knowl- 
edge of its nature, function and purpose 
in human society? It is the thesis of 
this paper that a proper understanding 
of law and of legal theory can only be 
obtained through the study of the social 
sciences, especially sociology; and that 
training in law should always be pre- 
ceded by training in these sciences. 

For the law is not something apart 
from the rest of our social life, but rather 
is that aspect of it which expresses 
organized public control over the whole. 
In other words, law has to do with the 
organization or order of society, and it 
is for the sake of maintaining a given 
social organization or social order that 
law exists. Now, sociology is the science 
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which deals with the principles of social 
organization. It is evident, therefore, 
that it deals with the foundations of 
legal science, since we can not under- 
stand any given system of law unless 
we understand the principles of social 
organization which give rise to it. 

When we study legal texts or legal 
codes we discover that they always pre- 
suppose some theory of society. Thus 
the very earliest Roman law presup- 
posed the religious view of social organi- 
zation which was inherent in ancestor 
worship and the patriarchal family. 
Later Roman law, on the other hand, 
rested on the assumption that the social 
order was a matter of “contract”;and 
this ‘‘contract theory of society” has 
dominated the bulk of legal thinking, 
and even of legal practice, down to 
recent times, although we may note 
that through the influence of the Church 
in the Middle Ages the supernatural 
theory of society and the conception of 
law as a divine command for a time 
again dominated. 

The very definition of law, as legal 
writers have discovered, involves some 
theory of social organization; and defini- 
tions of law accordingly vary according 
to the writer’s conception of the nature 
of the social order. Corresponding to 
the supernatural conception of society, 
we find the conception of law as a divine 
command, or the expression of divine 
will. To the contract theory of society 
corresponds the conception of law as an 
agreement or rule by which a majority 
“covenant” to regulate their relations 
to one another, leaving questions to be 
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decided by some commonly selected 
authority. Answering to the theory that 
social organization is a result of force, 
or of the rule of the strong over the 
weak, is the conception that law is solely 
based upon force, or, to use the Sophists’ 
phrase, is ‘“‘the rule of the stronger.” 
All of these theories of society, however, 
on which the legal theories and systems 
of the past have been based, are some- 
what antiquated today; and only within 
very recent years do we find legal theories 
based upon the newer organic and psy- 
chological conceptions of society. It is 
evident that a sound theory of the nature 
and function of law must rest on sound 
views of human society. 

Political science and ethics have both 
been put forward at various times as 
the foundation sciences for law. As for 
the claims of political science, it must 
be said that law antedates the state 
as we understand that word, and that 
government, so far from being the origi- 
nal source of law, is simply the means of 
enforcing law. Law and government 
are rather co-ordinate expressions of the 
tendency of all social groups to regulate 
the conduct of their members in order 
to preserve their organization and their 
existence. The science of government 
and the science of law must both accord- 
ingly rest upon a knowledge of the 
nature of social organization. As to the 
claims of ethics to be considered the 
science fundamental to law, it need only 
be said that ethics, as the science of 
right conduct or of right living together, 
itself presupposes sociology; for we can- 
not know the ideal in conduct until we 
know the remote social consequences of 
conduct, and we cannot know these 
consequences unless we understand the 
laws of social life generally. All this is 
not saying, however, that political science 
and ethics are not most valuable for the 
understanding of certain aspects of the 


law. It is only saying that sociology, 
rather than these sciences, reveals the 
foundations of law—that is, its origin, 
nature and function in human society. 

What light, then, can sociology throw 
upon the foundations of law? Some of 
the simpler facts of theoretical sociology 
may serve to suggest an answer to this 
question. No society can continue to 
exist without uniform practices and 
habits of life. Group action, except 
perhaps in its simpler forms, is impos- 
sible without some degree of collective 
control. This means that social control 
is characteristic of all societies whatso- 
ever. Consequently in human groups, 
with their self-conscious units, we get 
conscious and deliberate attempts to 
control the activities of the individual. 
Human society, therefore, from the first 
presents the phenomena of authority 
and of social discipline. Ifan individual 
varies too greatly from the standards of 
his group, if he refuses to co-ordinate 
his activities in harmonious ways with 
the members of his group, then the 
group to that extent suffers disorganiza- 
tion and impaired efficiency. Every 
social organization must be coercive, 
therefore, to the extent necessary for 
efficiency. This means that individual 
impulse must be subordinated to social 
needs; hence the individual is surrounded 
from childhood to the grave with stimuli 
of all sorts, though chiefly in the way of 
rewards and penalties, to get him to 
co-ordinate his activities advantageously 
with his group. As Professor Giddings 
says, “The creation and perfecting of 
discipline, the standardizing of conduct 
and character by means of discipline, 
has been the work upon which society 
has directed its conscious efforts from 
the beginning.” ? 

Now, the bearing of all these simple 


1 See Professor Giddings’ suggestive article on 
“Social Self-control,’’ in the Political Science Quarterly, 
vol. xxiv, no. 4. 
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sociological principles upon the law is 
evidently this: namely, that law is one 
of the chief means of social control of 
individual conduct. While it is not 
the only means, still perhaps it must 
be regarded as the most important means 
because it deals with the overt acts of 
the individual, and has back of it the 
whole force of society. We have law 
in society, in other words, because soci- 
ety feels the need of controlling indi- 
vidual conduct in order to preserve its 
organization. Every social group is in 
actual or potential competition with 
every other group as well as constantly 
struggling with the forces of physical 
nature. Defense against enemies is at 
the foundation of every life-process, 
whether individual or social; but inas- 
much as we cannot have effective collec- 
tive action without internal order and 
harmony in groups, it is evident that 
the need for internal order is co-ordinate 
with the need for external defense. 
Every group must exercise, there- 
fore, constraint upon its individual mem- 
bers; and the need of this constraint be- 
comes greater the larger and more com- 
plex the group is, because in complex 
societies there is greater opportunity for 
individual variation between the habits 
of different individuals. Therefore, social 
constraint becomes increasingly neces- 
sary to carry on an increasingly complex 
collective life. Instead of law lessening 
with social evolution, then, it is bound 
to increase in amount and also in rela- 
tive importance to the life of the group. 
As each new condition in the social life 
arises, some means of social regulation 
and control has to be found, and usu- 
ally the most simple and direct means 
is through the law. Thus, when mod- 
ern industrial evolution produced the 
“trust,’’ because this new form of asso- 
ciation had to be controlled in its con- 
duct in the larger social unity, law was 


at once invoked to regulate the trust— 
that is, to make it conform its activities 
advantageously to the life of the whole 
group. 
d The coercive character of law, there- 
fore, does not spring from the fact that 
it is the imposition of the will of a strong 
individual or class upon a weak indi- 
vidual or class, but rather it springs 
directly from the coercive and compell- 
ing nature of all social organization. 
Every social organization must be coer- 
cive in some degree if it is to assure the 
welfare and survival of its members. 
Social groups, being a mass of self- 
conscious individuals carrying on a com- 
mon life together, enter therefore upon 
deliberate policies to prescribe and con- 
trol individual conduct in ways of social 
advantage. In very large social groups, 
of course there are always individuals 
who vary in their habits beyond the 
limits which are judged necessary for 
group safety. In primitive groups such 
anti-social conduct was punished by the 
spontaneous resentment of their mem- 
bers, but as government became organ- 
ized more and more the work of main- 
taining social habits or customs judged 
necessary for group safety was turned 
over to it. Hence the law became the 
conscious instrument by which society 
enforced its will upon its individual 
members; but it is evident that law even 
in its most evolved forms is closely con- 
nected with the forms of social constraint 
and social control which we find even 
in the most primitive groups of men. 
The insufficiency of the “contract 
theory” of law and of society must now 
be manifest. The contract theory pre- 
supposes that every individual is an inde- 
pendent, self-sufficient unit in society, 
and that he regulates his relations to 
others by contract—that is, by agree- 
ment to do or not to do certain things. 
This theory presupposes that practically 
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all conduct is reasoned out, and so it 
presupposes a much higher degree of 
intellectual development than what we 
find in human societies. Again, it sup- 
poses that human nature is much simpler 
than it really is, and is made up quite 
entirely of intellectual elements. The 
word ‘‘contract”’ in its broadest sense is 
evidently quite inadequate to express 
the actual relations which we find be- 
tween individuals, whether in civilized 
or in primitive society. These relations 
for the most part are on a basis of habit 
and instinct rather than that of con- 
scious agreement. There is, therefore, 
no social compact or social contract at 
the basis of law or any other social insti- 
tution. 

The researches of legal historians and 
sociologists alike have shown that law 
undoubtedly had its origin in custom or 
social habit. Now, custom is so far from 
resting upon mutual agreement or con- 
tract that we can say in general that con- 
tract has very little to do with the origin 
of custom. Mr. Carter’s chief mistake 
in discussing the origin of law was made 
when he remarked that custom rests 
upon “opinion of the past.’’ Opinion, 
whether past or present, usually comes 
in to support custom, but as a rule has 
little to do with its origin, and espe- 
cially had little to do with its primitive 
origin. Customs are simply collective 
habits, and habit rests as much upon 
instinct and impulse as it does upon 
reasoned opinion. A course of conduct 
may be entered upon by an individual 
or a group, by a series of happy acci- 
dental adjustments quite as often as by 
reasoned opinion. It is evident that 
the impulses and instincts also have 
much to do in determining which of 
several courses of conduct shall be 
entered upon. Reasoned opinion, there- 


fore, has more to do with confirming 
custom or with modifying it in ways of 
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social advantage than with its origin. 
Of course, this is saying in effect that 
tational opinion does play an increas- 
ingly important part in originating law 
as social evolution advances, but the 
point to be noticed is that the psycho- 
logical order is law, then custom, then 
habit, then instinct. The laws by which 
social groups seek to regulate the con- 
duct of their members rest in the last 
analysis upon the instincts which have 
been implanted in human nature through 
ages of collective living, but the modi- 
fications of law which so rapidly go on 
in civilized societies are wrought largely 
by reason and rational opinion, though 
of course ‘reason’ must not be con- 
sidered as necessarily opposed to human 
instincts. 

If law rests upon custom, and “cus- 
tom” is but another name for collective 
habit, then formal laws are merely 
social habits brought to consciousness 
for the sake of greater control over them. 
Indeed, from the standpoint of their 
activity, as Bentley says,? laws are 
nothing but the “habitual activities of 
society, enforcing themselves upon the 
would-be variants.’’ Consequently law 
is a chief means, as we have already 
noticed, by which society maintains its 
unity and solidarity. Consequently, also, 
law has come to be used in recent times 
largely as a means of coercing a variant 
social minority to co-ordinate its activi- 
ties with those of the majority. Where 
the new law represents the habits of 
thinking and acting of an undoubtedly 
clear majority of a given group, there is 
usually little difficulty in securing its 
enforcement. On the other hand, laws 
which represent only the habits of a 
minority of population, it follows, are 
not easily enforced—at least not in 
democratic communities where popular 





2 The Process of Government: a Study in Social 
Pressures. 
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will and public sentiment are the chief 
means of coercion. Law should follow, 
therefore, and not precede, changes in 
social conditions—that is, in the ways of 
thinking and acting of a majority of the 
population. Laws which outstrip popu- 
lar will and public sentiment are notori- 
ously powerless to better permanently 
social conditions, and in general it may 
be said that law is a relatively clumsy 
instrument of effecting social reforms. 
All that has been said implies that radical 
social adjustment must be made through 
the influence of education and public 
opinion, and that law at the most can 
only come in to enforce the new habits 
which have already been sanctioned in 
popular consciousness. Moreover, it fol- 
lows from all this that law can never 
represent the moral and social ideal; 
for the social ideal stands for the maxi- 
mum which society is aiming at, while 
the law aims simply to maintain the 
minimum of morality in conduct which 
is necessary for the safety of society at 
any given time. 

Law is established, then, in its statu- 
tory and common-law forms for the 
sake of effecting a higher degree of social 
control and of constraining individuals 
that vary from the standards which are 
recognized as necessary to carry on a 
collective life. The civil law and the 
criminal law may consequently be con- 
sidered as two great props which sustain 
the social order in any nation. Nothing 
can be socially more demoralizing than 
when one of these props is weakened. 
The weakness of the criminal law in the 
United States and the general disrespect 
for law which we find widespread in our 
population is, therefore, one of the 
gravest signs of social disintegration 
which confronts the American people. 
While the social situation in the United 
States is undoubtedly responsible for the 
present inefficiency in the administra- 


tion of our criminal law and for the 
decline of respect for the law generally, 
yet the question may be raised whether 
the legal profession in the United States, 
through inadequate training and through 
commercialization, has not had some- 
thing to do with all this. 

If we have law in order to preserve a 
given social order, we have changes in 
the law in order to bring about adjust- 
ments to new social conditions. There- 
fore, those whose business it is to 
change the laws, or to reinterpret the 
old ones in order to meet new social 
conditions, should have the fullest pos- 
sible knowledge of those conditions. We 
are still without a system of law that is 
adapted to our new and complex civili- 
zation. Because the legal profession 
has often failed to see the social char- 
acter of law, they have sometimes made 
the mistake of considering law as some- 
thing given for all time, and hence, in- 
stead of studying the new habits and 
conditions of society, they have often 
attempted to apply rigidly old systems 
of law with disastrous consequences. 
For example, the old English common 
law was adapted, as everybody knows, 
to a much simpler civilization than our 
own, yet we have had jurists, even down 
to the present time, attempt to apply 
that law to our modern complex society. 
To amend or reinterpret the common 
law so as to meet the needs of the day 
evidently requires extensive knowledge 
of the present society. Again, the old 
criminal law, or as criminologists call it, 
the classical criminal law, brought about 
by the reforms at the beginning of the 
nineteenth century, has proved quite 
ineffective to protect modern society 
from crime. This is doubtless not only 
because modern society is more com- 
plex, but because the classical criminal 
law rested upon an unscientific analysis 
of the problem of crime; yet only in 
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recent years have radical alterations 
been introduced into our criminal law, 
and there are still lawyers who regard 
the old criminal law as quite adequate. 
It is evident that a scientific criminal 
procedure and criminal jurisprudence 
must rest upon a scientific criminal 
sociology. Inasmuch as it is evident 
that laws need constant change to meet 
changed social conditions, as long as 
the bulk of this work of changing laws 
falls to the legal profession, it is the duty 
of the legal profession to equip them- 
selves for this function by an extensive 
knowledge, not only of social conditions, 
but of the principles which underlie 
social organization and social change. 
A word in conclusion may not be out 
of place as to the relations of the legal 
profession to society generally. If the 
social view of the law is the right one, 
then the legal profession must be re- 
garded fundamentally as a social-service 
profession quite as much as teaching or 
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the ministry. It is the function of the 
lawyer to help preserve the social order, 
to aid in securing justice, and to pro- 
mote the welfare of society by protect- 
ing it from crime and all other social 
disorder. If this is the true view of the 
legal profession, then the commercial- 
ized conception of the profession, as 
having for sale primarily personal ser- 
vices to individuals and corporations 
who can pay for them, is an utterly false 
conception. We must do something to 
place our legal profession upon a higher 
plane in this country and to get its 
members to regard themselves as social 
servants primarily, rather than as per- 
sonal servants of individuals or corpora- 
tions, if the nation is to endure. At least 
one of the things which needs to be 
attempted is to give the lawyer the 
social point of view, and this can peri aps 
be secured through the study of sociology 
and the other social sciences better than 
in any other way. 





On Lincoln’s Advice 


“If . . . you cannot be an honest lawyer, resolve to be honest without Ociag a lawyer.” 


braham Lincoln. 


By Harry R. BLYTHE 





F these fair words were burned into hearts 
So deeply that our actions sprang from them, 
How many still would fret on rights in rem, 
And still persist in playing sorry parts? 
Oh! would not some of us eschew the marts 
Of blighting litigation, and condemn 
The whole unhappy business—seek the gem 


Of truth elsewhere—win gold by other arts? 


Ah! if we had the courage but to do 


As oft the conscience tells us that we ought, 
If to ourselves we only could be true, 
The world would never say that we are bought 


As Judas was. 


Honor would crush the few, 
But all our work would be in goodness wrought. 














An Old-Time Juryman 


By Epcar WHITE 


OR forty-five years ‘Uncle Eben” 
Reynolds of Middle Fork town- 
ship has been a familiar figure when 
court was “‘settin’’’ in Macon, Mo., the 
county seat. During the war “Uncle 
Ebe”’ was a “Johnnie Reb,” not the kind 
that sat around the village store and 
figured out a plan for Lee to surround 
the Army of the Potomac, but the sort 
that grabbed up an old deer rifle and 
mixed in where the most trouble was. 
The aged juryman has a dent on his 
bald head that would make a German 
student duelist green with envy. It 
was made at Shiloh by a minie ball, and 
looks like some one had taken a gouge 
and worked out a place to lay a hen egg. 
For this big dent ‘Uncle Ebe’’ draws 
no pension from the government, but 
at the proper legal intervals they sum- 
mon him to the county seat for jury 
duty. It’s become so much a habit 
with him that if they don’t put him on 
the list he comes anyhow, trusting that 
some fellow will fail to show up and 
he’ll get on as a “‘scrub,” 4. e. pick-up. 
When “Uncle Ebe” came marching 
home in ’65 they wouldn’t let him vote 
or serve on a jury or anything else, but 
when they “reconstructed” him they 
immediately haled him into court as a 
juror. He didn’t want to go a bit, as 
he was middlin’ busy straightening up 
the old farm, which had sorter gone to 
seed during his effort to bust the govern- 
ment, but when he got into court, and 
found his old captain (Ben Eli Guthrie) 
among the big-wigs, it looked all right, 
and “Uncle Ebe’’ has been a juryman 
every year since that time. 
“Uncle Ebe” was born in Middle Fork 





township seventy-two years ago. The 
only time he ever had a chance to see 
any of the world was when he was 
“soljerin’”’ with ‘‘Pap” Price, and then 
he says the Yankees kept him so all- 
fired busy he didn’t have a chance to 
take notes of the country. 

In eight out of ten cases tried in cir- 
cuit court the lawyers leave ‘Uncle 
Ebe’s” name on the list of twelve. 
That’s because they have become satis- 
fied with the old gentleman’s good sense 
and fairness. But there was a case the 
other day wherein “Uncle Ebe”’ balked. 
The clerk called out a panel of ten, and 
the judge asked this question :— 

“Gentlemen, are your opinions such 
that you would refuse to return a ver- 
dict of guilty, wherein the punishment 
would be death, although justified by 
the law and the evidence?” 

“Uncle Ebe” shook his head. 
agin it, judge,” he said. 

The judge repeated the question, care- 
fully explaining its every meaning, but 
the old man shook his head again. 

“I wouldn’t vote to hang a man under 
no sarcumstances, judge,” he replied, 
with such finality he had to be excused. 

Later on some one asked “Uncle Ebe”’ 
how he could reconcile his bloody war 
record with his squeamishness in a court 
of justice. 

“The law ain’t got no right to kill a 
man,” he explained. ‘Go back to the 
Garden of Eden. When Adam found 
Cain had killed Abel, what did he do? 
Why, he banished him. He knew it 
wasn’t his place to kill Cain, although 
he knew he was a murderer. These 
lawyers talk a good deal about prece- 
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dent. Whar you goin’ to get a precedent 
back o’ that, eh?” 

In the forty-five years, off and on, 
Mr. Reynolds has served as a circuit- 
court juror he has acquired considerable 
philosophy which might be of profit to 
attorneys. 

“You read in the papers a good deal 
about what the lawyers say as to ‘im- 
pressions’ on the jury,” said ‘Uncle 
Ebe.” ‘I want to say this: The jury is 
generally with the fellow who is the 
most frank and honest about putting on 
his case. When it sees a lawyer 
struggling with all his might to keep 
something from coming before the jury 
—claiming it ain’t legal evidence—the 
jury gets curious to know what it was, 
and thinks he’s trying to hide some- 
thing he’s afraid of. The jury can tell 
awful quick when a lawyer acts smart 
and tries to bamboozle a witness, and it 
sympathizes with the witness. I’ve been 
on cases where the jury would have 

Macon, Mo. 
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found one way, but was made to switch 
around on the other side just because of 
what had seemed to it to be unfair 
dealing at the trial. 

“Lots of folks think a jury swallows 
all those high-falutin’ orations of the 
lawyers. That’s where they got another 
guess. We know what all that talk 
means, and if there ain’t logic mixed up 
with it it don’t go. Here’s a thing that 
ought to be brought out: The courts 
ought to encourage jurymen in the ask- 
ing of questions. Sometimes the lawyers 
ask their questions in such a roundabout 
way that you can’t tell what the answer 
really means. I once heard a lawyer 
ask a witness what he knew about Mr. 
So-and-so’s character for running after 
bad women. The witness said, ‘I never 
knew anything to the contrary,’ and the 
lawyer let it go at that. In the jury 
room there was a free-for-all fight as to 
whether the witness said Mr. So-and-so 
run after bad ;women;or not.” 
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II. A SENSIBLE COUNTER-CHARGE 


By R. T. Jaynes, ATTORNEY-AT-Law, WALHALLA, S. C. 


FEW years ago, exact date imma- 

terial, one of the members of our 

bar occasionally imbibed too freely. 

Once he was taken to task by one of his 

brethren with a view of reforming him. 

In order to avoid giving offense we use 
fictitious names. 

Boon Camp, being very much under 
the influence of too much drink, is 
reclining on the edge of the sidewalk on 
Main street, apparently oblivious of his 
surroundings. 

His chum, Joe Smith, who is strictly 
sober and reckons temperance as one 
of his shining virtues, walks up to Boon, 


takes him by the hand, and, attempting 
to raise him from a level to a perpen- 
dicular, says :— 

“Boon, I am so sorry to see you in 
this fix. Can’t you quit drinking?” 

Boon replies: ‘‘Oh (hic) Joe, go away 
(hic) from me (hic) and let me alone 
(hic); I am drunk now (hic), and I will 
get over that; (hic) but you are a fool 
(hic), and you will never get over that 
(hic).’”* 


1 [Reformers may well take this lesson to heart, 
and try to avoid placing themselves in a position 
open to similar criticism from conservatives. For 


there can be no doubt that for every ninety and 


nine sinners who reform, there is only one reformer 
who truly repents.—Ed.]. 











A Former Prisoner's Criticism of Prison Methods 
and His Suggestions for Reform 


THE young poet known to the public only 
as ‘‘John Carter,’ who received his 
discharge from the state penitentiary at 
Stillwater, Minn. a few months ago, on the 
commutation of his sentence from ten to 
five years (see 22 Green Bag 337), has written 
an article in the September Century setting 
forth his personal impressions with regard 
to the régime of this institution. He was 
subjected to a rather strict discipline at 
Stillwater, and at a time when much of the dis- 
cussion of penal problems, especially in the 
popular magazines, is tainted with senti- 
mentalism and prejudice, it is a pleasure to 
note that he has succeeded in presenting a fair, 
dispassionate criticism of the methods in use 
at Stillwater, and typical of the better class 
of American prisons, which is to be accepted 
as a truly useful and instructive document. 
On his entrance into the penitentiary he 
at once discovered that the state did not 
“pamper” its prisoners, but that the re- 
pressive system was in full sway, and he 
deseribes the methods of the institution, 
which evidently is well administered. His 
account does not reveal any grave faults in 
these methods. He found the discipline strict, 
the food by no means ideal, and many 
desirable privileges withheld, but notwith- 
standing all this, his article goes to prove that 
severe punitive methods can be employed 
without injustice or brutality. 

In some respects, however, this article 
shows that the system can be improved upon 
without so radically and completely changing 
it as to run into the danger of sentimental 
leniency. For example, prisoners should not 
be subjected to so much espionage and suspi- 
cion as to deprive them of all sense of self- 
respect; and it would also be well to give them 
more opportunity for exercise in the open 
air. But the author's criticisms can best be 
set forth by quotation :— 

“The sentimentalist cannot support a course 
of procedure which brings suffering to any- 
body; many men of strict integrity entertain 
the theory, ‘Once a thief, always a thief.’ 
Between these extremes lie the right and 
expedient theory and practice. My present 
object is merely to present a few facts that 





should be borne in mind in discussing this 
subject. 

“In the first place, the silent system, if 
strictly adhered to, is in itself a punishment 
of the severest nature. Men are naturally 
gregarious, and as mentality decreases, the 
gregarious instinct increases. It has been 
found necessary to abolish the barbarous 
method of confining prisoners in separate 
cells by day as well as by night; it will ulti- 
mately be found advisable to permit con- 
versation during the daytime. This may 
seem to menace discipline, but a careful 
supervision would remedy the defect. It may 
be argued that the effect would be to corrupt 
the less hardened offenders, and under present 
conditions there is much truth in this point 
of view. It is, however, becoming obvious 
that first offenders should not be mingled 
indiscriminately with those whose life has 
been spent in criminal pursuits. Curiously 
enough this principle is recognized in England, 
a country in which the science of penology 
is in its infancy. 

“Another fact worthy of careful considera- 
tion is that there are many in confinement 
the necessity of which has passed. While 
the word of a prisoner is never unreservedly 
accepted against that of a guard, there are 
men in Stillwater who are so trusted—so 
respected, if I may use the word— that their 
denial of an accusation would make it desirable 
for the accuser to bring strong corroborative 
evidence. In this connection, there seems 
a defect in the system under which pardons 
and commutations are granted, at any rate 
in Minnesota. The Board of Pardons in that 
state consists of the Governor, the Chief 
Justice, and the Attorney-General. In 
granting clemency, the board, by its own 
admission, regards only the circumstances 
under which the crime was committed. That 
is to say, if the applicant proves his inno- 
cence he may be pardoned, and if he shows 
extenuating circumstances his sentence may 
be commuted. 

“This method seems to put the most im- 
portant point of all out of consideration— 
the present character of the applicant. Not 
what he was five, ten, or twenty years ago, 
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but what he is now should obviously be 
the real test of his fitness to rejoin his fellow- 
men. Prison life has not necessarily reformed 
him or dragged him deeper, but he has changed 
one way or the other. It is obvious that a 
board constituted as is that of Minnesota 
has not leisure to determine this most essential 
point, and it should be possible to select a 
board not merely competent to pass upon facts 
brought before it, but also able to devote 
time to ascertaining the merits of each in- 
dividual case. 

“The theory of the indeterminate sentence, 
which allows for the possibility of a prisoner’s 
reformation, is excellent. In practice it 
would be necessary to guard very carefully 
against abuses. For many reasons it would be 
unadvisable to place the power of releasing 
offenders in the hands of any one man, much 
less of any one prison official. The warden 
of a prison, for instance, knows as little, in 
most cases, of the character of those under 
his charge as the head of a great university 
knows of the individual undergraduate’s 
character. He must be dependent, in large 
measure, on the reports of subordinates. 
Were the average prison official a master 
of psychology and of whatever kindred 
sciences may be necessary to judge character, 
the indeterminate sentence would be un- 
assailable. As it is, he is usually very honest 
and well-meaning, but there his qualifications 
end. Hence the unswerving hostility which 
the prisoner feels toward the indeterminate 


sentence has a reasonable basis other than 
the mental discomfort of not knowing whether 
he is serving one year or ten. It should also 
be recognized that the majority of serious 
offenses against discipline are the effects 
of a hasty temper, and should not be regarded 
as infallible indices of an evil disposition. 

“In suggesting improvements on the ad- 
vanced position taken by the warden of the 
Stillwater prison, I am aware that I tread 
on dangerous ground. It seems to me, how- 
ever, that more opportunity should be granted 
to the prisoner to breathe the fresh air, which 
doctors agree is the best of all medicines. 
Drill, from being a weekly function, should 
become a daily institution. Even half an hour 
at noon or in the evening would prove of 
inestimable value, and would result in in- 
creased efficiency. I have already stated 
my opinion that the men should be permitted 
to talk within reasonable bounds, and I shall 
merely add that it should be possible to extend 
further privileges for exceptionally good 
conduct. A common reading-room in which 
men might smoke, read, and play games 
could be held out as one of these rewards. So, 
too, a gymnasium or a baseball field might 
be introduced with advantage. In the 
Oregon penitentiary, baseball is permitted, 
besides a much greater liberty in receiving 
presents from friends; a result brought about, 
it is interesting to note, by the publication 
of a sensational book dealing with life in that 
prison.” 





Woodrow Wilson’s Appeal for the Lawyer's Skill in 
Meeting the Problems of Social Change 


R. WOODROW WILSON’S annual ad- 
dress at the meeting of the American 

Bar Association, delivered in the largest 
theatre in Chattanooga, was a very strong 
paper, marked by its clear discernment of 
the serious extent to which social and eco- 
nomic change is forcing readjustment of the 
law to meet altered conditions, and by its 
emphasis upon the duty of the lawyer 
to lend his skill to the solution of the stupend- 
ous problems of law reform,—problems 
which must have a skillful and deliberate solu- 


tion, and must not be trusted to be solved 
merely by the unpremeditated expression 
of the popular will; in this way lawyers, he 
said, could turn the impending peaceable 
revolution into a wise reform, and ensure the 
symmetry and beauty of the completed 
structure of law. The theme of the address 
was “The Lawyer and the Community.” 
To quote:— 

“Society is looking itself over, in our day, 
from top to bottom, is making fresh and 
critical analysis of its very elements, is 
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questioning its oldest practices as freely as 
its newest, scrutinizing every arrangement 
and motive of its life, and stands ready to 
attempt nothing less than a radical recon- 
struction, which only frank and _ honest 
counsels and the forces of generous co-opera- 
tion can hold back from becoming a revolution. 
We are in a temper to reconstruct economic 
society as we were once in a temper to re- 
construct political society, and political 
society may itself undergo a radical modifi- 
cation in the process. I doubt if any age 
Was ever more conscious of its task or more 
unanimously desirous of radical and extended 
changes in its economic and political practice. 

“I do not speak of these things in appre- 
hension, because all is open and above board. 
This is not a day in which great forces rally 
in secret. The whole stupendous programme 
is planned and canvassed in the open, and 
we have learned the ruies of the game of 
change. Good temper, the wisdom that comes 
of sober counsel, the energy of thoughtful 
and unselfish men, the habit of co-operation 
and of compromise which has been bred in 
us by long years of free government, in which 
reason rather than passion has been made 
to prevail by the sheer virtue of candid and 
universal debate, will enable us to win through 
still another great age without revolution. 
I speak in plain terms of the real character 
of what is now patent to every man merely 
in order to fix your thought upon the fact 
that this thing that is going on about us is 
not a mere warfare of opinion. It has an 
object, a definite and concrete object, and 
that object is Law, the alteration of institu- 
tions upon an extended plan of change. 

“‘We are lawyers. This is the field of our 
knowledge. We are servants of society, 
officers of the courts of justice. Our duty is 
a much larger thing than the mere advice 
of private clients. In every deliberate 
struggle for law we ought to be the guides, 
not too critical and unwilling, not too tena- 
cious of the familiar technicalities in which 
we have been schooled, not too much in love 
with precedents and the easy maxims which 
have saved us the trouble of thinking, but 
ready to give expert and disinterested advice 
to those who purpose progress and the read- 
justment of the frontiers of justice... . 

“Constitutional lawyers have fallen into 
the background. We have relegated them 


to the Supreme Court, without asking our- 
selves where we are to find them when va- 
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cancies occur in that great tribunal. A new 
type of lawyers has been created; and that 
new type has come to be the prevailing type. 
Lawyers have been sucked into the maelstrom 
of the new business system of the country. 
That system is highly technical and highly 
specialized. It is divided into distinct sections 
and provinces, each with particular legal 
problems of its own. Lawyers, therefore, 
everywhere that business has thickened and 
had a large development, have become 
experts in some special technical field. They 
do not practice law. They do not handle 
the general, miscellaneous interests of society. 
They are not general counselors of right and 
obligation. They do not bear the relation 
to the business of their neighborhoods that 
the family doctor bears to the health of the 
community in which he lives. They do not 
concern themselves with the universal aspects 
of society... . 

“And so society has lost something, or is 
losing it—something which it is very serious 
to lose in an age of law, when society depends 
more than ever before upon the law-giver 
and the courts for its structural steel, the 
harmony and co-ordination of its parts, its 
convenience, its permanency, and its facility. 
In gaining new functions, in being drawn 
into modern business instead of standing 
outside of it, in becoming identified with 
particular interests instead of holding aloof 
and impartially advising all interests, the 
lawyer has lost his old function, is looked 
askance at in politics, must disavow special 
engagements if he would have his counsel 
heeded in matters of common concern. Society 
has suffered a corresponding loss—at least 
American society has. It has lost its one- 
time feeling for law as the basis of its peace, 
its progress, its prosperity. Lawyers are 
not now regarded as the mediators of progress. 
Society was always ready to be prejudiced 
against them; now it finds its prejudice 
confirmed. 

“Meanwhile look what legal questions are 
to be settled—how stupendous they are, 
how far-reaching, and how impossible it will 
be to settle them without the advice of learned 
and experienced lawyers! We have wit- 
nessed in modern business the submergence 
of the individual within the organization, 
and yet the increase to an extraordinary 
degree of the power of the individual—of 
the individual who happens to control the 
organization. Most men are individuals no 
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longer so far as their business, its activities, 
or its moralities are concerned. They must do 
what they are told to do, or lose their con- 
nection with modern affairs. They are not 
at liberty to ask whether what they are told 
to do is right or wrong. And yet there are 
men here and there with whom the whole 
choice lies. There is more individual power 
than ever, but those who exercise it are few 
and formidable and the mass of men are mere 
pawns in the game. 

“Corporations do not do wrong. Individuals 
do wrong, the individuals who direct and use 
them for selfish and illegitimate purposes to 
the injury of society and the serious curtail- 
ment of private rights. You cannot punish 
corporations. Fines fall upon the wrong 
persons—upon the stockholders and _ the 
customers rather than upon the men who 
direct the policy of the business. If you 
dissolve the offending corporation you throw 
great undertakings out of gear... . 

“Many modern corporations wield revenues 
and command resources which no ancient state 
possessed and which some modern bodies 
politic show no approach to in their budgets. 
And these huge industrial organizations we 
continue to treat as legal persons, as individ- 
uals, which we must not think of as consisting 
of persons, within which we despair of enab- 
ling the law to pick out anybody in particular 
to put either its restraint or its command 
upon. It is childish, it is futile, it is ridicu- 
fous! ... 

“In respect of the responsibility which the 
law imposes in order to protect society itself, 
in order to protect men and communities 
against wrongs which are not breaches of 
contract but offenses against the public 
interest, the common welfare, it is imperative 
that we should regard corporations as merely 
groups of individuals, from which it may, per- 
haps, be harder to pick out particular persons 
for punishment than it is to pick them out 
of the general body of unassociated men, 
but from which it is, nevertheless, possible 
to pick them out, possible not only, but 
absolutely necessary, if business is ever again 
to be moralized. .. . 

“You will say that in many instances 
it is not fair to pick out for punishment 
the particular officer who ordered a thing 
done, because he really had no freedom in 
the matter; that he is himself under orders, 


is a dummy manipulated from without. I 
reply that society should permit no man to 
carry out orders which are against law and 
public policy, and that if you will but put 
one or two conspicuous dummies in the 
penitentiary there will be no more dummies 
for hire. You can stop traffic in dummies, 
and then, when the idea has taken root in the 
corporate mind that dummies will be 
confiscated, pardon the one or two in- 
nocent men who may happen to have got 
into jail.” 

In conclusion, Dr. Wilson returned to the 
theme of the responsibility of the individual 
lawyer to the community at large to aid in the 
solution of the stupendous legal problems 
which are impending over the country at the 
present time. 

“We are upon the eve,” he said, ‘‘of a great 
reconstruction. It calls for creative states- 
manship as no age has done since that great 
age in which we set up the government under 
which we live, that government which was 
the admiration of the world until it suffered 
wrongs to grow up under it which have made 
many of our own compatriots question the 
freedom of our institutions and preach revo- 
lution against them. I do not fear revolution. 
I do not fear it even if it comes, I have 
unshaken faith in the power of America to 
keep its self-possession. If revolution comes, 
it will come in peaceful guise, as it came when 
we put aside the crude government of the 
confederation and created the great federal 
state which governed individuals, not corpora- 
tions, and which has been these hundred and 
thirty years our vehicle of progress. And 
it need not come. I do not believe for a 
moment that it will come. Some radical 
changes we must make in our law and practice. 
Some reconstructions we must push forward 
which a new age and new circumstances 
impose upon us. But we can do it all in calm 
and sober fashion, like statesmen and patriots. 
Let us do it also like lawyers. Let us lenda 
hand to make the structure symmetrical, 
well-proportioned, solid, perfect. Let no 
future generation have cause to accuse us of 
having stood aloof, indifferent, half hostile, 
or of having impeded the realization of right. 
Let us make sure that liberty shall never 
repudiate us as its friends and guides. We 
are the servants of society, the bond-servants 
of justice.” 











Annual Meeting of the American Bar Association 


‘THE thirty-third annual meeting of the 

American Bar Association was held at 
Chattanooga, Tenn., August 30 to Sep- 
tember 1. 

Charles F. Libby, in his formal presidential 
address, referred, in opening, to the ever- 
increasing volume of legislation, which, he 
said, not only suggested that the legislative 
crop was being assiduously cut, but also 
raised the question whether some at least of 
our legislatures were not becoming more and 
more mere training schools for amateur states- 
men. Mr. Libby then passed to one of the 
main themes of his address, namely, his belief 
that the remedy for the wrongs which are at 
present so patent in our political affairs was 
to be sought, not in the adoption of specific 
remedial legislation for curing particular de- 
fects, but in raising by continuous and per- 
sistent effort the standard of citizenship and 
in elevating the civic ideas of the individual 
citizen. He saw dangerous tendencies in 
the imminence of this peril, in the popular 
demand for constantly enlarging the activities 
of the federal government at the expense of 
the powers originally so zealously and wisely 
reserved by the states. 

It is evident that even President Taft, he 
continued, is inclined to construe broadly, at 
least in some respects, the language of the 
Constitution. His recommendation of the 
income tax amendment at once suggests the 
danger that the result of the enactment of 
such legislation will seriously interfere with 
not only the resources but also the rights of 
the states. In some parts of the country 
acts have been passed authorizing, or rather 
attempting to authorize, the direct election of 
United States Senators at the primary elec- 
tions, with provisions for the certification to 
the legislatures of the results of these elections. 
And yet such a change involves altering the 
balance of power prescribed by the writers of 
the Constitution after most patient delibera- 
tion and anxious attention. Mr. Libby raised 
the question whether any possible constitu- 
tional basis can be found for the initiative and 
the referendum. Are these, he asked, consist- 
ent with representative government? 


THE PROPER BASIS FOR FEES 


The second day opened with an address by 
‘Hon. W. A. Henderson, General Solicitor for 


the Southern Railway Company, on ‘The 
Development of the Honorarium.” This sub- 
ject was treated with charming humor. Judge 
Henderson said in part:— 

“The young lawyer of today should ‘recog- 
nize the fact that the proper bases for fees 
may be grouped under four heads, according 
to rules which have obtained for over two 
thousand years. 

“In the first place, the attorney is entitled 
to charge according to the greatness of the 
case, which includes, among other things of 
course, the financial ability of the client, for 
it is a simple process to establish that a rich 
man’s case is greater than that of the poor 
man! 

“In the second place, the lawyer may con- 
sider his ‘pains in and about the services ren- 
dered.’ Of course the extent of these pains 
can best be determined by the counselor him- 
self. 

“In the third place, the lawyer is entitled 
to charge for his worth, his learning, his elo- 
quence and the result of the case. These 
factors are also largely to be made up accord- 
ing to the best judgment of the lawyer him- 
self, for no one else is so competent (in the 
opinion of the speaker) to determine either 
the worth, the learning or the eloquence of an 
advocate as that man himself. 

“In the fourth place, a factor in determin- 
ing the amount of the fee is to be found in the 
custom of the court. For example, it seems 
to be obvious that professional work of equal 
grade and ability is worth four times as much, 
according to the custom of the courts of New 
York, in that city, as equal work is worth in 
Chattanooga.”’ 

Hugh K. Wagner of St. Louis read a paper 
on an important topic of patent law, ‘‘Mechani- 
cal Equivalents.” 


THE UNIFORM BILLS OF LADING AND 
STOCK TRANSFER ACTS 


The Association resumed the discussion of 
the report of its Committee on Commercial 
Law. This committee and the Committee 
on Uniform State Laws had both prepared 
reports, in which they asked the unqualified 
indorsement of the Association for the acts 
drafted by the Commissioners on Uniform 
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State Laws, entitled, “‘An Act to Make Uni- 
form the Law of Bills of Lading,” and “An 
Act to Make Uniform the Law of the Transfer 
of Stock.’”” These measures had been pre- 
pared by the Conference after four years of 
careful consideration, during which oppor- 
tunities had been given to the representatives 
of all who might be interested to appear and 
present their views with regard to the draft- 
ing of acts, before the Commission. Further- 
more, the Stock Transfer Act had already been 
adopted by Massachusetts, Maryland and 
Louisiana, and the Uniform Bills of Lading 
Act of Massachusetts and Maryland. 

Nevertheless, it seemed to some of the mem- 
bers of the Association that these two acts 
were defective in that they did not contain 
provisions limiting the time in which actions 
might be brought against corporations which 
had been compelled to issue new certificates 
of stock or deliver goods under a decree of a 
court secured in the manner provided for in 
the acts. 

Hon. Edgar H. Farrar, of New Orleans, led 
the debate in advocating the adoption of suit- 
able amendments providing for a limitation of 
possible actions,—in the case of the Stock 
Transfer Act to three years, and in the case 
of the Bills of Lading Act to one year. 

Walter George Smith, Esq., of Philadelphia, 
President of the Commissioners on Uniform 
State Laws, and chairman of the similar 
committee of the Association, advocated very 
earnestly the approval of the acts as presented 
by the Conference, urging that it was of the 
utmost importance to secure uniformity of 
action, and not to interfere with the progress 
which had already been made by the adop- 
tion of these measures by the states above 
mentioned. After a most interesting debate, 
which was participated in by many members 
of the Association, it was agreed that the oppo- 
sition to the measures should be withdrawn 
with the understanding that the Con- 
erence on Uniform State Laws should be 
at once reconvened to consider with the 
utmost care the amendments proposed by 
Judge Farrar. 

The other reports made by the standing 
committees of the Association were accepted 
and their recommendations agreed to with 
very little debate. 

At the evening meeting of the Association, 
Hon. Woodrow Wilson, President of Prince- 
ton University, delivered the annual address 
to the Association, on the subject of ‘‘The Law- 
yer and the Community.”’ An article which 


appears elsewhere in this issue is devoted to 
this important address. 

The main feature of the session for the 
third day was an address by Hon. Charles W. 
Moores, of Indianapolis, on “‘The Career of a 
Country Lawyer—Abraham Lincoln.” 


CANONS OF ETHICS 


The Association continued its consideration 
of the committee reports. During the debate 
it developed that during the past two years 
the following states and cities, through their 
respective bar associations, had adopted the 
American Bar Association code of ethics, 
word for word :— 

Arkansas, South Carolina, Pennsylvania, 
Florida, Georgia, Illinois, Indiana, South 
Dakota, North Dakota, Virginia, Iowa, Maine, 
Louisiana, Minnesota, Tennessee, Montana, 
Nebraska, New York, New Jersey, Washing- 
ton, Boston and Chicago. 

The “Committee to Suggest Remedies and 
Formulate Proposed Laws to Prevent Delay 
and Unnecessary Cost of Litigation’’ reported 
that the chances were good for a favorable 
action by the United States Congress on the 
various bills prepared by the Committee re- 
lating to procedure in the federal courts. 

At the close of the morning session, the 
following officers of the Association were 
elected: President, Edgar H. Farrar, New 
Orleans; secretary, George Whitelock, Balti- 
more; treasurer, Frederick E. Wadhams; 
assistant secretary, Albert C. Ritchie, Balti- 
more. 

On the evening of September 1, the cus- 
tomary banquet was held. Walter George 
Smith, Esq., of Philadelphia, acted as toast- 
master. Hon. Charles F. Libby, of Maine, 
the retiring president, welcomed to his office 
his successor, Hon. Edgar H. Farrar of 
Louisiana, who, in a graceful speech, thanked 
the Association for the honor which had been 
conferred upon him. The other speakers were 
Mr. Bachmann of Tennessee, who made an 
address as the representative of the local bar; 
Hon.. Frank M. Field, who spoke for the bar 
of Ontario, Canada, and Hon. F. J. Curran, 
who delivered a message of friendship from 
the bar of Montreal, Canada. 


THE NEW PRESIDENT 


Edgar Howard Farrar is the third citizen 
of New Orleans who has achieved the high 
honor of being elected president of the Ameri- 
can Bar Association. He was born in the 
parish of Concordia in 1849, the son of Thomas 
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Prince Farrarand Anna Girault. He graduated 
from the University of Virginia in 1871 with 
the degree of A.M., and studied law at the 
University of Louisiana, being admitted to the 
bar in 1872. He became assistant city attor- 
ney in 1878, and city attorney in 1880. In 
1882 he was selected by Paul Tulane as one 
of the trustees for the fund which he created 
for the establishment of Tulane University, 
and has always been one of the leading factors 
in the development of that institution. 

Mr. Farrar has always taken a leading part 
in public affairs, his most notable work in that 
respect being in the anti-lottery campaign. 
He was one of the organizers of the National 
Democracy in 1896, which opposed the Bryan 
free silver platform, and made a notable 
address at the Indianapolis convention. He 
delivered a notable address before the Uni- 
versity of Virginia Alumni in 1902 on ‘‘ The 
Legal Remedy for Plutocracy.”” He was one 
of those invited by President Roosevelt to 
take part in the great Conservation Congress. 


CONFERENCE OF COMMISSIONERS ON 
UNIFORM STATE LAWS 


The Twentieth Annual Conference of the 
Commissioners on Uniform State Laws con- 
vened on August 25, President Walter George 
Smith in the chair. Twenty-four states and 
a delegation from Porto Rico answered the 
roll call, forty-four commissioners in all. 

The President read his annual report, giv- 
ing a full review of the results of the past 
year, calling special attention to the Bill Re- 
lating to the Rights and Liabilities of Common 
Carriers, the Warehouse’ Receipts Bill, the 
Bills of Lading Act, the Child Labor Bill, the 
Desertion and Non-Support Bill, the Bill 
Relating to Marriage and Marriage Licenses 
and the Business Corporation Bill, all of which 
had been formulated by the respective com- 
mittees on those subjects. He also referred 
to the active co-operation in the purposes of 
the conference by the National Civic Federa- 
tion, and urged the conference to have 
prepared a proper workmen’s compensation 
bill. 

In the afternoon the report of the Committee 
on Insurance, Hon. Talcott A. Russell of New 
Haven, Conn., chairman, was postponed till 
1911 for consideration. No report of the 
Committee on Vital and Penal Statistics being 
presented, Commissioner Aldis B. Browne, of 
Washington, D. C., one of the committee, was 
directed to confer with the Executive Com- 
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mittee, of which Judge Staake is chairman, 
and report later during the sessions of the 
Conference. 

The report of the Committee on the Torrens 
System and Registration of Land Titles, Pro- 
fessor Francis M. Burdick of the Columbia 
Law School of New York City, chairman, was 
then considered, and, after discussion the 
committee was directed to address each 
commissioner, asking him to take up the 
matter with his state legislature along the 
lines of the laws of Louisiana and New York. 
A motion to abolish the Committee on Bank- 
ing was referred to the Executive Committee. 
Upon consideration of the report of the 
Committee on Purity of Articles of Commerce, 
Walter E. Coe of Stamford, Conn., chairman, 
a motion to refer the report back to the com- 
mittee was adopted. The Bill to Make Uni- 
form the Law of the Incorporation of Business 
Corporations was then taken up, but the dis- 
cussion of section 1 was so prolific of amend- 
ments that the further consideration was post- 
poned until Saturday. 

The following officers of the next Confer- 
ence were elected: Hon. Walter George Smith 
of Philadelphia, president; Hon. J. R. Thorn- 
ton of Alexandria, Louisiana, vice-president; 
Hon. Charles Thaddeus Terry of New York 
City, secretary; Hon. Talcott H. Russell of 
New Haven, Conn., treasurer. 

On Friday morning the report of the Com- 
mittee on Marriage and Divorce, Hon. E. W. 
Frost of Milwaukee, chairman, was received. 
The committee presented two tentative bills, 
one ‘Relating to desertion and non-support 
of wife or children,” and the other ‘Relating 
to and regulating marriage and marriage 
licenses.” The desertion bill was first con- 
sidered. Its purpose is to raise family deser- 
tion to the grade of an extraditable crime 
(a felony now in several states, a misdemeanor 
in many others, and only a civil offense in 
the remainder), and to punish it by imprison- 
ment at hard labor at the discretion of the 
court, with the right to suspend sentence upon 
the offender giving bond to support his family. 
The billas drafted included illegitimate as well 
as legitimate children, but this was stricken 
out, after which the bill with minor amend- 
ments was adopted finally by the Conference, 
and will be presented by the commissioners 
to the legislatures of their respective states 
at their next session. 

The Conference then went into committee 
of the whole for consideration of the marriage 
and marriage license bill. The main purpose 
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of this act is to abolish common law mar- 
riages. The consideration of the bill was not 
finished until Saturday afternoon, when the 
committee of the whole recommended that 
the bill, with its various amendments, be re- 
ferred back to the committee to report the 
same in printed form to the next meeting of 
the Conference in 1911; and it was so ordered. 

The Conference then resumed consideration 
of the Business Corporation Bill, which was 
continued into the session of August 29, and, 
after twenty sections of the full thirty-five 
had been adopted, with various amendments, 
was referred back to the committee, to report 
at the next meeting in 1911. 


COMPARATIVE LAW BUREAU 


The annual meeting of the Comparative 
Law Bureau was held on August 29. The 
most interesting feature of the occasion was 
the annual address of the Director, Hon. 
Simeon E. Baldwin of Connecticut, in which 
he reviewed at length the comparative law 
developments disclosed during the past year. 
In opening his address he made extended 
reference to the progress made in determining 
tules of aérial navigation. 

Turning from the subject of aviation, Judge 
Baldwin referred to the critical comments on 
the judicial organization of the United States 
as described in a work which has appeared 
during the last year from the Paris press by 
Prof. Alfred Nerinc, of the University of 
Louvain. The comments of Prof. Nerinc 
are somewhat unfavorable to the American 
courts. Judge Baldwin regarded this critic- 
ism as being well founded, although possibly 
exaggerated owing to the fact that the author 
did not have an opportunity to study the 
courts for a longer period of time. 

The Committee on the Translation of the 
Laws of the Insular Possessions reported itself 
opposed to retranslation, in view of the fact 
that the Philippine legislature at its last session 
had passed an act creating a code commission. 

The election of officers of the Bureau re- 
sulted in the choice of the following persons 
as officers for the ensuing year: Director, Hon. 
Simeon E. Baldwin of Connecticut; secretary, 
William W. Smithers of Pennsylvania; trea- 
surer, Eugene C. Massie of Virginia; managers, 
Frederick W. Lehmann of Missouri; Andrew A. 
Bruce of North Dakota; William Draper 
Lewis of Pennsylvania; Roscoe Pound of Massa- 
chusetts, and John H. Wigmore of Illinois. 


ASSOCIATION OF AMERICAN LAW 
SCHOOLS 


The tenth annual meeting of the Associa- 
tion of American Law Schools was held at 
Chattanooga, August 29 and 30. The meet- 
ing was opened by John C. Townes, Dean of 
the University of Texas Law School and presi- 
dent of the Association, who read a paper on 
the ‘‘Organization and Operation of a Law 
School.’’ An informal discussion of the presi- 
dent’s paper was led by Dean Irvine of Cornell 
Law School, and Dean Lorenzen of George 
Washington Law School. On the much dis- 
cussed question of the relative merits of the 
lecture system and the case system of teach- 
ing law, the speakers were agreed that the 
main difference between the two systems was 
one of emphasis, 7.e., whether the emphasis 
be placed on the principle of law or on the 
case illustrating its application. 

The principal paper of the meeting was read 
by Dr. William Draper Lewis, Dean of the 
University of Pennsylvania Law School, whose 
subject was ‘“‘The Honor System as a Means of 
Assuring Integrity of Examinations in Law- 
Schools.” Dr. Lewis admitted that the honor 
system was effective in some institutions, par- 


ticularly the University of Virginia, but he © 


believed that its usefulness depended largely 
on local conditions. He said that the system 
had been tried at Pennsylvania and had been 
abandoned because conditions there were not 
favorable to its success. He added that the 
system was not adaptable to a student body 
drawn largely from a commercial civilization. 

The second meeting was devoted to a dis- 
cussion of the subject of Dr. Lewis’s paper. 
Dean Lyle of the University of Virginia, read 
an excellent paper on the origin, develop- 
ment and operation of the honor system at 
Virginia, in which he placed particular empha- 
sis on the value of the system in developing 
in the law student that sense of honor and 
responsibility so essential to an honorable 
career as a practising lawyer. The consensus 
of opinion expressed in the discussion was in 
accord with Dr. Lewis’s conclusion that the 
successful operation of the honor system de- 
pended on local conditions, and could not be 
expected to be equally effective in different 
institutions. 

Prof. W. R. Vance of Yale was elected 
president of the Association for the ensuing 
year. 
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Reviews 


JOHN BIGELOW’S?AUTOBIOGRAPHY 


“. Retrospections of an Active Life. By John 
Bigelow. Baker & Taylor Co., New York. V. 1, 
pp. xiv, 645; v. 2, pp. vii, 607; v 3, pp. vii, 666+ 
index 16. ($12 net for the set.) 
NE is deeply impressed by the merits 
of these three volumes covering the first 
fifty years of the life of this “‘grand old man” 
of New York State. An autobiography of 
the modest character of this one is unusual. 
The historical interest triumphs over the 
personal; the author views himself not as the 
centre of the drama of which he writes, but 
as the spectator of events in which he has 
borne a by no means inconsiderable part. 
In place of garrulous play of the memory, 
dwelling upon minute and uninteresting 
details of personal history, we have what is 
for the most part a laboriously prepared 
record of great events, marked by so scrupu- 
lous a regard for exactitude that nothing is 
left to conjecture, but practically every state- 
ment is based upon some kind of evidence 
reduced to writing protected from the tooth 
of time. There is no egotistical flavor; the 
author’s modesty offers a splendid example 
to writers of autobiographies. Mr. Bigelow 
has kept his own personality in the back- 
ground, and because the experiences through 
which he has passed have given him so much 
to write about, and his correspondence with 
people of celebrity has been of such interest, 
his method does not result in tedium or pro- 
lixity; on the contrary his pages are anim ted 
in style and pregnant with good material. 
Mr. Bigelow was the son of a thrifty farmer 
and country storekeeper, whose character 
is suggested rather than described in casual 
references which show him to have been of 
sturdy Connecticut stock. Born and bred 
in the country town of Bristol, later Malden, 
N. Y., the son passed through no exceptional 
experiences that the author is disposed to 
regard as of importance, and was sent to what 
later became Trinity College, Hartford, after- 
ward being graduated from Union College, 
Schenectady. There are interesting recollec- 
tions of the mode of life of his parents, who 
cured their own hams and made their own 
candles, and of those who ministered to his 
education. The lad determined to take up 
the career of the law, and as his family was 
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not acquainted with any lawyers of promi- 
nence he was thrown upon his own resources 
in selecting those to whom he should apply 
for the privilege of reading law. His choice 
was in the main fortunate, and eventually 
he found himself in a New York law office, 
where he was admitted to the bar. His 
personal qualities seem to have won him 
desirable friendships while he was still not 
much past twenty-one, and procured his 
admission to a debating society known as the 
Column, where he enlarged an already ex- 
cellent connection. His success at the bar, 
however, was not instantaneous or rapid, 
and we find him turning to literary work, 
for which he possessed a strong natural bent. 
The acceptance of a number of contributions 
led him to take up writing seriously, and he 
entered the firm of the Evening Post, then 
edited by William Cullen Bryant, with the 
help of a loan of $2,500 generously granted 
by Charles O’Conor, then one of the leaders 
of the New York bar. This proved a wise 
step. In a few years he had purchased a 
country estate of value, had enjoyed a certain 
amount of travel including an extended tour 
of Europe, and had come to be worth about 
$175,000. Meanwhile he was making himself 
so influential a factor in public affairs that 
his appointment as United States Consul 
at Paris came about not unnaturally, and his 
success at that post was so great that he was 
selected by Secretary Seward as Minister to 
France. His residence in France, at these 
two responsible posts, extended over an 
eventful not to say a troublous period, which 
covered our Civil War, the incidents preceding 
the downfall of Napoleon III, and the French 
invasion of Mexico, and the greater portion 
of the autobiography deals with these im- 
portant historical developments of the period 
of foreign residence. He closely studied 
the progress of events on the American 
continent, and his correspondence with both 
American and European personages, extracts 
from which appear, deals largely with the 
significance of events both at home and 
abroad, and reveals a minute familiarity with 
inner workings of state policy and close inter- 
course with statesmen and diplomats. The 
narrative ends with the year 1867, the fiftieth 
year of the author’s life. An intimation is 























XUM 











Reviews of Books 593 


given, however, that at some future time 
the work will be brought down to date. 

It is as a publicist rather than as a practi- 
tioner of law that Mr. Bigelow appears in these 
volumes, and their luminous account of cer- 
tain historical episodes will greatly interest 
students of our own Civil War and of the 
foreign policy of France and the United 
States. Such matters as the Trent affair, 
the death of Toussaint L’Ouverture, French 
interference in Mexico and the Monroe 
doctrine, the Alabama claims and various 
questions of maritime law, Confederate navy 
building in France, and the authorship of a 
poetical tribute to our martyred President 
in Punch, are a few examples of numerous 
topics which may be seen in a new light, and 
on which new facts are brought forward 
hitherto secreted in the files of unpublished 
private and official letters. Weighty as is 
all this historical material, the author is never 
perfunctory in presenting it, but introduces 
keen comment of his own on men and events, 
and strings his pearls of self-revealing cor- 
respondence on the thread of his own strongly 
individualized narrative. It is a work ex- 
traordinarily rich in human interest, com- 
pletely devoid of the desultory and slipshod 
manner that one associates with senility, and 
so full of vigor and vitality that one marvels 
at the intellectual energy which betrays no 
sign of diminution in this ninety-third year 
of the author’s age. 





ESTATE ACCOUNTING 


Theory and Practice of Estate Accounting; 
for Accountants, Lawyers, Executors, Adminis- 
trators and Trustees. nae H. Baugh, 
expert accountant, and William C. Schmeisser, 
A. B., LL.B., of the Baltimore bar. M. Curlander, 
Baltimore. Pp. xxviii, 286-+index 33. ($4 net.) 

RITTEN primarily from the point of 
view of the accountant, this book is 

also designed to be of use to the lawyer. It 
is pointed out that while in the case of a 
small estate the lawyer may not find it neces- 
sary to call in an accountant, he will find his 
services indispensable, sooner or later, if the 
estate is one of a man of means with many 
different interests. The accountant, however, 
must have some knowledge of testamentary 
law, because estate accounting is very unlike 
commercial accounting, and this work is 
designed to provide a handbook which will 
enable the expert to keep the accounts in 
proper legal form, while also embracing tech- 


nical information for the lawyer covering 
every important topic of probate practice 
and administration. 

The book is arranged upon a simple and 
logical plan, and is marked by the thorough- 
ness with which each topic is covered. Numer- 
ous illustrations show how the books of the 
estate should be kept. The method of sepa- 
rating the corpus of the estate from the 
income is gone into fully. 

References to decided cases have been 
omitted, because there would have been room 
for only incomplete citation and because the 
accountant is not skilled in the use of reports. 
Instead, text-books have been utilized, the 
principal references being to Schouler on 
Executors and Administrators, Schouler on 
Wills, and Loring’s Trustees’ Handbook. 

The book is compact with useful informa- 
tion and well serves the purpose for which it 
is designed. 





WARE’S “FROM COURT TO COURT” 


HE fourth edition of the useful pamphlet 

of Mr. Eugene F. Ware of the Kansas City 
bar, entitled ‘‘From Court to Court,” recently 
issued, will be welcomed because of its lucid 
and workmanlike presentation of the method 
of taking cases from a state court to the 
United States Supreme Court. It is a prac- 
tical handbook to be commended to the atten- 
tion of all who may never have seen it, who 
will find it desirable to keep always in some 
place on their desks where it can be readily 
reached. 

The new edition contains a mass of practical 
information, intelligently gathered and ad- 
mirably arranged, and it makes a well written 
and well printed booklet, of such substantial 
quality as to be well worth a higher price than 
that which pamphlet literature usually com- 
mands. (Published by the author; $2.) 





NOTE 


John K. M. Ewing of 60 Wall street, New York, 
has originated a new system to be used in the trial 
of cases in the moot courts of law schools. This 
is a departure from the system in common use in 
this respect: Knowing only the general nature of his 
adversary’s case, learning that case bit by bit, 
by questions and answers, appreciating when to 
interrupt and object as the case unfolds, noting 
in passing what facts are to be controverted, what 
facts are to be overlooked, marshaling his own 
witnesses, and bringing out by a series of pertinent 
questions the material facts of the case, the student 
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acquires an experience in the moot court conform- 
ing as closely as possible to the actual atmosphere 
and surroundings of the court room. Under this 
system the various elements of the case are printed 
on separate sheets bound up in a tablet, to be torn 
off and distributed only to the persons designated 
as the proper parties to receive them. 





BOOKS RECEIVED 


RECEIPT of the following books is ac- 
knowledged :— 


A Lawyer’s Recollections In and Out of Court. 
By George A. Torrey, of the Massachusetts bar. 
Little, Brown & Co., Boston. Pp. vi, 227. ($1.50 
net.) 
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Race Distinctions in American Law. By Gilbert 
Thomas Stephenson, A. M., LL.B. D. Appleton & 
Co., New York. Pp. xiv, 362 + table of cases and 
index 26. ($1.50 net.) 

The Settlement of Labor Disputes. Being v. 36, 
no. 2 (Sept. 1910), of Annals of the American 
Academy of Political and Social Science, Phila- 
delphia. Pp. 198. ($1.) 

The Trade Union Label. By Ernest R. Spedden, 
Ph.D., sometime Instructor in Political Economy 
in Purdue University. Johns Hopkins University 
Studies in Historical and Political Science, series 28, 
no. 2. Pp. 100 (index). ($1; paper 50 cts.) 

A Guide to Criminal Law and Procedure; in- 
tended chiefly for the use of bar students and 


articled clerks. By Charles Thwaites, Solicitor. 
8th ed. George Barber, London. Pp. xx, 234+ 
index 12. (10s. net.) 





Index to Periodicals 


Articles on Topics of Legal Science 
and Related Subjects 


Animals. ‘Cruelty to Domestic Animals.” 
By Harold S. Stowe. 35 Law Magazine and 
Review 437 (Aug.). 

Appellate Procedure. 
Liability, Procedure. 


Automobile. ‘‘Recent Motor Vehicle Legis- 
lation.” By Albert S. Callan. Editorial 
Review, v. 3, p. 813 (Aug.). 

Treating of the New York act of 1910. 

Bankruptcy. ‘‘Frauds and Preferences.” 
By R. W. Archbald. 44 American Law 
Review 481 (July-Aug.). 

An exposition with many citations of the 
law as it stands. 

Bill of Rights. See Government. 

Boycotts. ‘‘Boycotts.’”’ By Almond G. 
Shepard. 17 Case and Comment, 159 '(Sept.). 

A clear, satisfactory exposition of the 
principles which determine the lawfulness or 
unlawfulness of boycotts by labor unions. » 

Conservation of Natural Resources. ‘‘The 
Five-fold Functions of Government.” By 


See Employers’ 


W. J. McGee, LL.D. Popular Science 
Monthly, v. 77, p. 274 (Sept.). 
The five-fold functions of government 


are classed as directive or elective, adminis- 
trative, judicial, legislative and executive. 
The directive function is a primary power 
of government, and the paper is less a dis- 
quisition on political theory than an argument 


that the porgte of the United States shall 
exercise the power not specifically granted 
to the federal government, but reserved 
to them, and shall undertake the regulation 
of waterways and the conservation of the 
natural resources of the nation. 


“The Public Lands of the United States.” 
By Morris Bien. North American Review 
v. 192, p. 387 (Sept.). 

Tracing in detail the history of the public 
land policy of the United States. The writer, 
who is Chief Engineer of the Reclamation 
Service, is confident that the public fund 
ge J will in future be guided more directly 

y scientific study, and that the ultimate 
solution will be for the best interests of the 
public. 

“The Case Against Ballinger—Cleared Up.” 
By Stewart Edward White. American 
Magazine, v. 70, p. 666 (Sept.). 

In this sequel to his article on the same 
subject in the March number of the same 
magazine, Mr. White sums up the recent 
Congressional investigation and accuses Bal- 
linger of unfitness for office and disregard for 
the rights of the people. 

Contracts. ‘Moral Obligation as Con- 
sideration for an Express Promise.”’ By 
George H. Parmele. 17 Case and Comment 
120 (Aug.). 

Corporations. See Federal and State 
Powers, Railways, Rate Regulation. 

Criminal Law. ‘Unpunished Crime in the 
United States.” By George C. Holt, LL.D., 
United States District Judge. Independent, 
v. 69, p. 278 (Aug. 11). 
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In his address on ‘“‘The Extent of Unpun- 
ished Crime,” given at the annual meeting of 
the Wisconsin State Bar Association, Federal 
District Judge George C. Hoyt of New York 
made some interesting deductions. He said in 
part :— 

“A newspaper has published statistics 
of the Soodhines which have occurred an- 
nually in this country. It would appear 
that about 300,000 persons have taken part 
in lynchings in the last forty years. If two- 
thirds of this number is deducted for persons 
who are dead or who have been engaged in 
more than one lynching, we have 100,000 
lynchers still living. Every person wilfully 
taking an active part in a lynching is guilty 
of murder. No person has ever been convicted 
of murder forta ing partinalynching. It may 
therefore be roughly estimated that there are 
approximately 100,000 unhung murderers, 
of that particular type, living at present in 
this country, mostly in the southern states. 

“The reports of the Commissioner of Labor 
state that about 60,000 strikes have occurred 
in the last forty years. It would be a con- 
servative estimate to assume that at least 
one-sixth of them were accompanied with 
violence, resulting in serious wounds, maim- 
ing or murder. Every person willfully taking 
an active part in an assault in a strike riot 
which results in a felony or murder is guilty 
of the crime committed. Deducting two- 
thirds for deaths and other causes leaves 
approximately 165,000 men guilty of such 
crimes now living. There is hardly any 
instance in this country of a conviction for a 
murder, and very few instances of convictions 
for felonies of any kind, committed in strike 
riots. It may therefore be roughly estimated 
that there are at least 150,000 unhung mur- 
derers and unpunished felons, of that particu- 
lar type, living at present in this country, 
mostly in the northern states.” 


Declaration of London. See Maritime 
Law. 


Disarmament. ‘The United States and 
Neutralization.”” By Cyrus French Wicker. 
Atlantic, v. 106, p. 304 (Sept.). 


The only way remaining by which disarma- 
ment can be effected, in the judgment of this 
writer, is by neutralization, rather than by 
international arbitration or by the limitation 
of armaments. Neutralization is the im- 
position by international agreement of - 
— neutrality over land and water. The 

nited States, we are told, should neutralize 
the Philippines. 


“The United States Peace Commission.” 
By Hamilton Holt. North American Review, 
v. 192, p. 301 (Sept.). 

Urging the necessity for some form of 
world federation, as a condition precedent 
to the limitation of armaments. Several 
proposals looking to a League of Peace are 
reviewed. The hope is expressed that the 


Peace Commission may outline a practical 
plan for the federation of the world. 


Economics. ‘‘The Cause of Social Progress 
and of the Rate of Interest.”” By Professor 
J. Pease Norton, of Yale University. Political 
Science Monthly, v. 72, p. 252 (Sept.). 


Professor Norton attacks the time-honored 
theory that the means of subsistance do not 
increase at a rate commensurate with the 
growth of population, and suggests a doctrine 
of his own which treats social progress as 
really practicable, and which does not make 
industrial expansion dependent upon the 
continuous poverty of a large section of the 

opulation. His general argument is as 
ollows: As every useful invention is worth 
what it saves to the community, its capita- 
lized value increases with the increase of 
population. The capitalized value of the 
old arts already in use also increases with 
opulation, since they effect economic savings 
or more people than before. But not only 
will the value of both the new and old arts 
increase with population, but the produc- 
tivity of inventive or exceptional minds will 
also increase, if we assume that the greater 
the population, the greater the number of 
exceptional minds. Consequently the value 
of inventions increases faster than population, 
or, as he estimates, at a rate not less than that 
of the square of the population. 


Employer’s Liability. ‘Employers, Em- 
ployees, and Accidents.’’ By Sir John Gray 
Hill. 45 Law Journal 527 (Aug. 6). 


A portion of the paper read before the 
International Law Association in London in 
August. Differences between the statutes 
of different countries are pointed out. He 
recommends that only one appeal should 
be allowed; ‘‘in the United States this and 
legal delays generally are so great as to amount 
to a public calamity.” 


“The Modern Conception of Civil Re- 
sponsibility.” By M. P. B. Mignault, K. C. 
of Montreal, 45 Law Journal 528 (Aug. 6). 

Read before the International Law Asso- 
ciation. Mr. Mignault says that all the work- 
men’s compensation laws of different countries 
are ‘founded upon the same basic principle, 
that of professional risk, and each country 
has solved the problem according to its own 
views of its obligations towards its citizens. 
They indicate unquestionably an advance 
towards the recognition generally of a wider 
principle of civil responsibility. It goes 
without saying that the new system has met 
with much criticism. Thus Mr. Dicey, in his 
able work on Law and Opinion in Reseed, 
p. 282, says: ‘This legislation bears all the 
marked characteristics of collectivism. The 
rights of workmen in regard to compensation 
for accidents have become a matter not of 
contract but of status.’ It would be idle to 
deny that there is some ground for this 
criticism. Yet, as Mirabeau once said on a 
momentous occasion: Quand tout le monde 
a tort, tout le monde a raison.” 
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‘Employers’ Liability Policies.’ By Charles 
F. Krone. 44 American Law Review 513 
(July—Aug.). 

Viewing this form of insurance as opposed 
to public policy; notable for keen analysis. 


“Employers’ Liability and Compensation 
Legislation.” By Hon. Cyrus W. Phillips. 
17 Case and Comment 167 (Sept.). 


ag mere | the chief features of this year’s 
New York legislation. 


“The Recent Amendment of the Labor 
Law.” Editorial. 22 Bench and Bar 45 
(Aug.). 

Setting forth the effect of the principal 
provisions of chapter 352 of the Laws of 1910 
of New York. 


‘*Work-Accidents 
bility.” By Crystal Eastman. 
24, p. 788 (Sept. 3). 


Evidence. See Procedure. 


Federal and State Powers. ‘‘The Pro- 
gressives, Past and Present.” By Theodore 
Roosevelt. Outlook, v. 96, p. 19 (Sept. 3). 


This is Mr. Roosevelt’s Osawatomie speech, 
with some additions. The gist of it is a plea 
for the extension of governmental activity 
to bring about better social and economic 
conditions. Emphasis is laid upon the need 
of more affective federal control of corpora- 
tions. 

See Conservation of Natural Resources, 
Government. 


Fourteenth Amendment. See Government. 


Government. ‘“‘On the question of the 
Validity of the Fourteenth Amendment to 
the Constitution.”” By H. D. Money. 71 
Central Law Journal 112 (Aug. 19). 


The more important points raised here are 
(1) that the Constitution calls for the proposal 
of amendments by ‘two-thirds of both 
houses,” not by two-thirds of a quorum 
a (2) that the amendment was adopted 

y a vote of 33 Senators in the affirmative, 
there being only 44 Senators present of the 
total membership of 52; (3) that this being 
“a union of indestructible states’’ (Texas 
v. White, 7 Wall. 700) the three-fourths 
necessary for ratification meant three-fourths 
of 37 states; (4) that the constitutional right 
of ten states to ‘‘a republican form of govern- 
ment”’ was violated when the Union compelled 
them to accept the Fourteenth Amendment 
by the exercise of military force under the 
reconstruction policy; (5) that the consent 
given by these ten states to the amendment 
was not the free consent contemplated by 
the Constitution; (6) that the votes of Ohio 
and New Jersey could not be counted, because 
they rescinded their ratification before a 
three-fourths vote was secured; (7) that 12 
of the 37 states did not vote affirmatively 
on the amendment. 


and Employers’ Lia- 
Survey, v. 


The Green Bag 


Were such points as these ever to be pre- 
sented to the Supreme Court for adjudication, 
it is not conceivable that the Court would find 
itself greatly embarrassed in finding a way 
to override Mr. Money’s objections. If we 
can suppose that some of the points would 
be sustained, they would amount only to a 
disclosure of technical defects in the procedure 
by which the amendment was adopted, and 
it is inconceivable that an amendment that 
has been acquiesced in for over forty years, 
and treated as the letter of the Constitution, 
should now be set aside on the ground of 
irregularities in its adaption. he Court 
would find itself without any precedent for a 
judicial repeal of the long established letter 
of the Constitution, and could invoke the 
doctrine of ~~ o if there were no other 
way out of the dilemma. Vattel said that 
“the tranquillity of the people, the safety 
of states, the happiness of the human race, 
do not allow that the possessions, empire, 
and other rights of states should remain un- 
certain,” and it is hard to see why a state 
should have a prescriptive right in the posses- 
sion of its own territory, as the Supreme 
Court has repeatedly declared, and should 
not have a similar right in the political status 
of its citizens. For in the latter case, as in 
the former, the denial of such a right could 
only result in disturbing rights and titles 
long regarded by the people as settled. 


“The Three Last Amendments to the 
Constitution of the United States.’’ By E. H. 
Randle, LL.D. 44 American Law Review 561 
(July—Aug.). 

This writer’s view is assuredly incorrect 
when he says: ‘Suppose a bill should be 
pued by two-thirds of Congress and three- 
ourths of the states, that the trial by jury 
or the habeas corpus should be stricken from 
the Constitution. I think no judge in the 
Union would consider it valid, and that it 
could be made valid only by the indorsement 
of every state in the Union.” 


“Constitutional Developments in Foreign 
Countries during 1908 and 1909.” By W. 
F. Dodd. 4 American Political Sctence Review 
325 (Aug.). 

This informing article is largely concerned 
with constitutional changes in the countries of 
Europe, but other nations are touched upon, 
such as the Commonwealth of Australia and 
the South African Union. 

“TIf—An Exposition of the Sovereign 
Political Power of Organized Business.” By 
Lincoln Steffens. Everybody's, v. 23, p. 291 
(Sept.). 

Because Mr. Morgan is supreme in Wall 
street, he is supreme in the United States, 
argues Mr. Steffens. 

othing is said about the limitations of 
Mr. Morgan’s power. The author, moreover, 
is working up a commonplace of history into 
what is meant to be a sensational disclosure. 
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It is axiomatic that political power follows 
economic supremacy, and an industrial society 
which is not ruled by business interests is 
inconceivable. 

Australia. ‘‘One Final Court of Appeal 
for Australia.” By Everard Digby. 35 Law 
Magazine and Review 406 (Aug.). 

Finland. ‘‘Finland.’”’ 4 American Political 
Science Review 350 (Aug.). 

Much light is thrown on the position of 
Finland with regard to Russia; its status ma 
best be defined is that of what Prof. Jelline 
calls Staatsfragment: it is a semi-sovereign 
dependent state, not unlike Canada or New 
Zealand in its relation to the imperial power. 

France. ‘‘The Strength and the Weakness 
of the Third French Republic.’’ By A. V. 
Dicey. Nineteenth Century and After, v. 68, 
p. 205 (Aug.). 

Great Britain. ‘‘The Constitution and the 
Veto Resolutions, March, 1910.” By N. W. 
Sibley. 35 Law Magazine and Review 417 
(Aug.). 

An able defense of the co-ordinate powers 
of the two houses of Parliament, viewing 
present conditions in the light of history. 

India. ‘‘What Does India Want Politi- 
cally?” By Saint Nihal Singh. North Ameri- 
can Review, v. 192, p. 369 (Sept.). 

What India wants is_ self-government. 
“While in British India the Englishmen are 
still engaged in academic discussions regarding 
the Indians’ ability to govern themselves, 
the Gaekwar has revived the old Hindu 
custom of government by the village Pan- 
chayat—village community—and thereby has 
afforded his people the opportunity to develop 
their capabilities for self-government by 
exercising their faculties in that direction.” 
He is viewed as an example to his people. 

“A Case For Civilian Judges.”” By Anglo- 
Indian. Westminster Review, v. 174, p. 137 
(Aug.). 

See Conservation of Natural Resources, 
Federal and State Powers, Negro Problem, 
Public Policy. 

History. ‘‘Goldwin Smith’s Reminiscences; 
I, The American Civil War.” McClure’s, 
v. 35, p. 545 (Sept.). 

See Government, 


Immigration. ‘‘The Arrested Course of 
Immigration.”” By Matsuzo Nagai, Acting 
Japanese Consul-General at San Francisco. 
Editorial Review, v. 3, p. 766 (Aug.). 

The stream of Japanese immigration is now 
stopped, says this writer. The total dis- 
appearance of Japanese labor in the United 
States may create industrial conditions hard 
to meet, and may loosen the bonds of amity 


between this country and Japan. The article 
presents much information regarding the 
present situation. 

“A Patriotic Movement for the Assimilation 
of Immigrants.” By Daniel Chauncey 
Brewer. Editorial Review, v. 3, p. 786 (Aug.). 

“The Control of Immigration as an Ad- 
ministrative Problem.’”’ By Paul S. Peirce. 
4 American Political Science Review 374 
(Aug.). 

Injunctions. ‘“‘The Use and Abuse of 
Injunctions in Labor Controversies.” By 
Hon. Charles E. Littlefield. 17 Case and 
Comment 173 (Sept.). 

Of eighteen cases of injunctions submitted 
by Mr. Gompers, Mr. Littlefield has not been 
able to find “any that are the proper subject 
of legal criticism.”” He is disposed to regard 
them as subject to criticisms — upon the 
ground that ‘‘any use whatever of the power 
of injunction, is understood by the labor 
organizations to be an abuse of judicial 
power.” 

Insurance. See Employer’s Liability. 


Interstate Commerce. See Conservation 
of Natural Resources, Federal and State 
Powers, Government, Railways, Rate Regu- 
lation. 


Judicial Powers. ‘‘Powers of Courts in 
Vacation.” By Edwin S. Oakes. 17 Case 
and Comment 107 (Aug.). 

This article imparts much interesting 
information. 


Labor Problem. ‘A Solution of the Labor 
Problem.’’ By Clifford Howard. North 
American Review, v. 192, p. 341 (Sept.). 

The solution popes is that of the estab- 
lishment by the federal Government of a 
national unit of value for labor. ‘Based 
upon this unit, the wages for all classes of 
labor shall be automatically regulated by 
law,” being fixed not by the employer or 
employee, but “‘by an established table of 
rates builded upon a fixed unit of value 
for labor.” This unit would be based upon 
the actual requirements for subsistance; it 
might, for example, be sixty pounds of wheat 
flour for one day’s work at unskilled manual 
labor; and nothing less than the unit could 
legally be paid. 

This is of course a chimerical proposition, 
which aims at the repeal of the natural law 
of supply and demand. 

See Boycotts, Employers’ Liability, In- 
junctions. 

Legal Miscellany. ‘‘Log Cabin Courts of 
Long Ago.’’ By David C. Baker. 17 Case 
and Comment 114 (Aug.). 

Local Government. ‘The Problem of Eff- 
cient City Government.” By William J. 
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Gaynor, Mayor of New York City. Century, 
v. 80, p. 663 (Sept.). 


Mayor Gaynor here lays down the principles 
which are guiding him in facing the problems 
of municipal government—such principles 
as those of honesty and competency in the 
civil service, concentration on local issues 
in elections, and a belief in the intelligence 
of the foreign-born voters of New York. 


“Municipal Non-Partisanship in Opera- 
tion.”” By James Creelman. Century, v. 80, 
p. 667 (Sept.). 


The gains of the first six months of Gaynor’s 
administration are here said to have included 
not roms | the masterly suppression of ee. 
but to have resulted in a saving of millions 
to a city spending over $200,000,000 a year. 


Maritime Law. ‘The Declaration of 
London.” By Rt. Hon. Arthur Cohen, K.C. 
45 Law Journal 523 (Aug. 6.) 


Read at the Conference of the International 
Law Association. This learned jurist, whose 
connection with the Alabama case will be 
recalled, thus summarises his views:— 

“TI. I think the article relating to the 
destruction of neutral prizes ought to have 
contained a proviso to the effect that the mere 
fact of the cruiser being unable to provide a 
prize crew should not justify her destruction, 
and I also think that the bona fide and out- 
and-out sale of merchant ships in contempla- 
tion of or during war should be allowed. .. . 

“II. The Declaration of London contains 
two complete and admirable codes of the law 
of Blockade and Contraband. 

“III. The provisions in the Declaration 
may be considered on the whole, as far as 
they go, partly a very able exposition of 
existing laws, and partly a very fair and 
equitable compromise of divergent views. 

“IV. But the Declaration of London leaves 
the following three important questions 
unsettled: (a) Is the rule of 1756 to be main- 
tained? (b) What constitutes the enemy 
character of the owner of goods on board 
merchant ships? (c) In what circumstances 
and subject to what conditions should the 
conversion on the high seas of merchant ships 
into warships be allowed? 

“vy. will be for His Majesty’s government 
and Parliament to determine whether, with 
a view to the immediate establishment of the 
International Prize Court of Appeal, these 
three questions should be left to be decided 
by that court, in accordance with the principles 
of justice and equity, or whether the existence 
of that Court shall be deferred until these 
questions shall have been settled by means 
of diplomatic negotiations or at another 
International Naval Conference. I doubt, 
however, whether this important question 
can be usefully discussed before it is known 
whether it has been the subject of negotiation 
between Great Britain and the other principal 
Naval Powers. 

“Whatever may be determined as to the 
ratification of the Declaration of London, 





the International Naval Conference of London 
will be, I venture to assert, ever memorable 
in the annals of international law as having 
framed two complete and admirable codes 
of the law of Blockade and Contraband, and 
as having established on sound principles 
the important rules relating to Compensation 
and the Resistance to Search.” 

“The Declaration of London.” By Sir 
John Macdonell,C.B., LL.D. 45 Law Journal 
526 (Aug. 6). 

_A summary of the criticisms contained in 
his paper read before the International Law 
Association. Many of the criticisms are 
unfavorable, though the learned author 
approves of the harmony and unity brought 
about by the Declaration in place of the con- 
— and uncertainty of hitherto conflicting 

es. 


“The Declaration of London.’’ By Norman 
Bentwich. Fortnightly Review, v. 88, p. 327 
(Aug.). 

A readable summary of the main features 
of the Declaration, which “not only marks 
a stage in the history of the law of neutrality, 
but is a step in the ‘federation of the world.’ ”’ 

Negro Problem. ‘The American Negro 
as a Political Factor.” By Prof. Kelly Miller. 
Nineteenth Century and After, v. 68, p. 285 
(Aug.). 

The Dean of the College of Arts and Sciences 
of Howard University, Washington, D. C., 
strongly urges the elevation and purification 


of the negro suffrage, as the only solution of 
the problem of the negro in politics. 


See Government. 


Penology. ‘‘Giving the Convict a Chance.” 
By Eugene L. Bertrand. World’s Work, 
v. 20, p. 13373 (Sept.). 

Describing methods of reforming convicts 
in Colorado, where they are put out to work 
at road building on the “‘honor’’ system, with 
the opportunity to reduce their sentence ten 
days in every thirty by good behavior while 
they are engaged in this out-door work. 

“The Death Penalty and Homicide.” By 
Arthur Macdonald. American Journal of 
Sociology, v. 16, p. 88 (July). 


“Prison Life as I Found it.” By ‘John 
Carter.” Century, v. 80, p. 752 (Sept.). 
See p. 584, supra. 


“The Working fof the Prevention of 
Crime Act.” By E. G. Clayton. Nineteenth 
Century and After, v. 68, p. 307 (Aug.). 

The writer thinks the new penal system 
of England too lenient, and makes out a 


strong case from the evidence which he 
adduces. 


Pleading. See Procedure. 
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See Economics. 


Population. 

Procedure. ‘“‘The Burden of Proof where 
Mental Incapacity is Pleaded.” By Oscar W. 
Hoberg. 44 American Law Review 538 (July- 
Aug.). 

The true conception is that the onus pro- 
bandi is on the aggressor and not on the party 
who first on the face of the pleadings expressly 
suggests incapacity, according to this author, 
who appends some observations on the charge 
in the Guiteau case. 

“Directing Verdicts.”” By M. J. Fulton. 
16 Virginia Law Register 241 (Aug.). 

Dealing with the law and practice in 
Virginia. 

“Amendments to the New York Code of 
Civil Procedure in 1910.’ 22 Bench and Bar 
55 (Aug.). 

“Civil Judicial Statistics, 1908.” 
Magazine and Review 448 (Aug.). 


Public Policy. ‘‘Some Late Workings of 
the Doctrine of Public Policy.’”’ By W. Irvine 
Cross. 44 American Law Review 551 (July- 
Aug.). 

The writer voices the old-fashioned theory 
that courts of law do not legislate, conse- 
quently the doctrine of public policy assumes 
an objectionable aspect in his eyes, and he 
attacks it as tending to undermine respect 
for the law. 


Railways. ‘Physical Valuation of Rail- 
roads.” By Henry Edwin Tremain. Edi- 
torial Review, v. 3, p. 758 (Aug.). 

This writer fails to see how, until Congress 
shall declare a fundamental principle that 
shall underlie the complete inquiry, the phy- 
sical valuation of interstate public utilities, 
or the certification of security issues, can be 
of practical value to the public, though the 
latter may be of value to investors. 

Rate Regulation. ‘‘The Railroad Fight for 
Life.” By C. M. Keys. World’s Work, v. 20, 
p. 13419 (Sept.). 

Discussing the problem of freight rates. 
The writer’s sympathies seem to be more with 
the shippers than with the railways. 

“Ought the Railroads to Advance Rates?” 
By Samuel O. Dunn. American Review of 
Reviews, v. 42, p. 338 (Sept.). 

The gist of this article is that the railroads 
ate prosperous, but investors are demanding 
more than they did ten ago, and in 
view of the necessity of financing costly 
improvements rates may have to be advanced. 

“The Railroad Machine as it Works Now.” 
By Charles Edward Russell. Hampton's, 
v. 25, p. 364 (Sept.). 


Mr. Russell aims to show what has made 
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the rates on the Southern Pacific excessive, 
and he regards the case of the Southern 
Pacific as typical, in some degree, of all 
American railways. 

Real Property. ‘Examination of Titles 
to Land.” By Edward W. Faith. 71 Central 
Law Journal 93 (Aug. 12). 

A practical and helpful statement of leading 
principles which should govern the ex- 
amination of titles. 

Waterways. 
Resources. 

Workmen’s Compensation. 
ployer’s Liability. 


See Conservation of Natura} 


See Em- 


Miscellaneous Articles of Interest to the 
Legal Profession 


Biography. ‘‘Goldwin Smith.” By W. D. 
Gregory. Outlook, v. 95, p. 950 (Aug. 27). 

Cost of Living. ‘‘The Real Reason for 
High Prices.”” By Samuel Hopkins Adams. 
Cosmopolitan, v. 49, p. 460 (Sept.). 

Attributing the high cost of living mainly 
to overcapitalization. 

Fiction. ‘‘Law and Order.”’ By O. Henry. 
Everybody's, v. 23, p. 299 (Sept.). 

It is unnecessary to recommend anything 
written by the late Sydney Porter. He has 
here written a story of Texas frontier justice 
in his usual vigorous and dramatic manner. 

Party Politics. ‘‘The Race to the White 
House.’”’ By Ira E. Bennett. North Ameri- 
can Review, v. 192, p. 326 (Sept.). 

The writer thinks that Mr. Taft will be 
renominated in 1912. He has successfully 
weathered the usual storm and stress of the 
President’s first year. The ‘‘conservatives” 
will doubtless triumph over the Insurgents. 

“Two Revolts against Oligarchy: The 
Insurgent Movements of the Fifties and of 
Today.” By Amos Pinchot. McClure’s, 
v. 35, p. 581 (Sept.). 

The Whig downfall of - | years ago is 
considered a warning to the Republican 
party of today, confronted as it is by the 
crisis arising from the ‘‘eternal and irrepres- 
sible conflict between the people and the great 
industrial interests for control of government.” 

“Governor Hughes and the Albany Gang.” 
By Burton J. Hendrick. McClure’s, v. 35, 
p. 495 (Sept.). 

The author admits that Speaker James 
W. Wadsworth is clean, but he attacks the 
Republican organization as exerting a per- 
nicious power in state politics, and uses the 
Allds incident as a text for unjust misrepre- 
sentation of the motives of some Republican 
leaders. 
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Political Corruption. ‘‘The Lorimer Scan- 
dal.”” By C. S. Raymond. American, v. 70, 
p. 571 (Sept.). 

Giving full details regarding the political 
corruption recently uncovered in Illinois, 
with portraits of the men most conspicuous 
in the bribery case. 


“What Are You Going to do About It? 
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III, The ‘Jack Pot’ in Illinois Legislation.” 
By Charles Edward Russell. Cosmopolitan, 
v. 49, p. 466 (Sept.). 

Sugar. ‘‘The Men Higher Up.”’ By Harold 
J. Howland. Outlook, v. 95, p. 771 (Aug. 6). 


Further —_ on the sugar-weighing customs 
frauds, by the author of ‘‘The Case of Seven- 
teen Holes.”’ 





Latest Important Cases 


Citizenship. Parsees Come Within ‘Free 
White Persons’’ Clause. U.S. 

In U.S. v. Balsara, decided by the United 
States Circuit Court for the second circuit 
July 1, it was held that Parsees belong to the 
white race and are eligible to citizenship. 
Judge Ward said in his opinion:— 

“We think that the words refer to race and 
include all persons of the white race as distin- 
guished from the black, red, yellow or brown 
races, which differ in so many respects from it. 
Whether there is any pure white race and 
what peoples belong to it may involve nice 
discriminations, but for practical purposes 
there is no difficulty in saying that the 
Chinese, Japanese and Malays and the Ameri- 
can Indians do not belong to the white race. 
Difficult questions may arise and Congress 
may have to settle them by more specific 
legislation, but in our opinion the Parsees do 
belong to the white race, and the Circuit 
Court properly admitted Balsara to citizen- 
ship.”” (Reported in New York Law Journal, 
Sept. 12, 1910.) 

Defamation. Publication of Fiction Pur- 
porting to be ‘‘ News’’—A Libel without Justifi- 
cation. By. &- 


The circumstances of the case of Snyder v. 
New York Press Co., 121 N. Y. Suppl. 944, 
were somewhat extraordinary. A short news- 
paper article was published to the effect that, 
upon the assurance of a process server that 
Mrs. Snyder was anxious to see him, the naive 
Irish maid admitted him to the bathroom 
while she was in the bath tub; that the mistress 
screamed, but was nevertheless served with a 
subpoena; and that motion was made to have 
subpoena vacated on the ground that it was 
impossible for the process server to identify 


her under the circumstances. Defendant con- 
tended that the article was innocent, and be- 
longed to the class generally recognized as 
having a ‘‘news value.”” The Appellate Divi- 
sion of the Supreme Court of New York held 
that it was difficult to perceive what news 
value it could have, and impossible to discover 
its literary value, and that if newspapers saw 
fit to give their readers fiction instead of news 
they did so at their peril. In the opinion of 
the court it was libelous, as holding plaintiff 
up to ridicule and lowering her character in the 
estimation of the community. 

Contracts. Benedictine’s Vow of Poverty 
and Obedience a Valid Contract—Administra- 
tion of Estate of Deceased Monk. U. S. 

An unusual case was decided by the United 
States Circuit Court in Minnesota in June, 
involving the legal effect of the vows of a 
monk of the Order of St. Benedict. Augustine 
Wirth, a member of the Order, died in 1901 
leaving assets which included royalties on a 
large number of religious books. The Order 
brought suit against the administrator, claim- 
ing an equity in all the moneys at issue, in 
view of the fact that the rules of the Bene- 
dictine Order require members to surrender all 
individual ownership and possession of prop- 
erty. 

The court (Willard, J.) held that the 
monastic vow of poverty, chastity and obedi- 
ence in this case constituted a contract which 
the court would enforce, and ordered that a 
decree issue in favor of the petitioner. Order 
of St. Benedict v. Steinhauser, Administrator. 

Labor Unions. Peaceful Picketing Illegal— 
Acts Done in Pursuance of Closed Shop Policy 

Unlawful. XN. ¥. 

A far-reaching decision has been handed 
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down by Justice John W. Goff in the Cloak- 
makers’ Strike case in the Supreme Court of 
New York, which seems to go further than the 
established line of decisions which support the 
open shop policy. This strike was referred 
to as a common law civil conspiracy, and 
peaceful picketing or any other act furthering 
such conspiracy was declared illegal. The 
Court said :— 

“What the employers may not do, the 
workmen may not do. If a combination of 
one to refuse employment, except on condition 
of joining a union, be against public policy, a 
combination of the others to cause refusal of 
employment, except on condition of joining 
a union, is alike against public policy.” .. . 

“A common law, civil conspiracy having 
been shown by overt unlawful acts, done in 
pursuance of an unlawful object, it remains 
only to consider the breadth of the temporary 
injunction to be issued. The court cannot 
compel workmen to return to work; it should 
restrain all picketing and patrolling, which, 
though lawful where not accompanied by 
violence and intimidation, are unlawful where 
in aid of an unlawful object. It should, as a 
matter of course, restrain violence, threats 
to workmen, and intending workmen, and, 
against their will, following them persisting 
in talking to them or visiting at their houses, 
and it should restrain the use of opprobrious 
epithets and language calculated to provoke 
a breach of the peace directed to members of 
plaintiff's association and its workmen, but no 
order will issue to restrain acts which are not 
shown by the moving papers to have been 
threatened, such as the issuance of circulars 
or holding of public meetings; nor will the 
court, in the exercise of its discretion at this 
time, restrain the free expression of opinion. 
No injunction will issue against the individuai 
defendants.”—(Reported in Chicago; Legal 
News, Sept. 24, and in New York Law 


* Journal.) 


Public Lands. Reclamation Act Constitu- 
tional— Federal Government may Acquire Water 
Power Sites. U.S. 

The constitutionality of the reclamation act 
was upheld by the United States Circuit 
Court of Appeals at San Francisco July 5, 
the court sustaining the decision of the Idaho 
district court in favor of the government in 
the case of Burley v. United States. 

The decision establishes the right of the 
Secretary of the Interior to acquire by con- 
demnation or otherwise, lands and waters in 


the furtherance of reclamation projects. It 
also extends the right of the government to 
take over any needed private water sites in 
carrying out the provisions of the act. 
Taxation. ‘‘ Equalization” of Asse ssments— 
Administration of Tax Laws—Due Process of 
Law. Ky. 


In Armstrong v. Ray and Hero v. Ray, 
decided by the Chancery branch of the Jeffer- 
son Circuit Court of Kentucky July 20, the 
plaintiffs sought to enjoin the county officials 
from increasing their taxes 12 per cent under 
the provisions of a statute of 1906 creating a 
“State Board of Equalization and Assess- 
ment.” The actions were based upon sev- 
eral distinct allegations, all of which were 
overruled. On one of the more important 
points the ruling of the Court (Shackelford 
Miller, J.) was as follows:— 

“Does the limitation of the hearing to five 
witnesses deprive the individual taxpayer of 
due process of law? The act of the board in 
revising the assessments operates equally upon 
every property holder of the county, and 
every witness appears and testifies equally 
for all of them. The interest of every tax- 
payer is thereby represented, and the require- 
ment that the witnesses be limited in number 
and selected by the county judge, instead of 
permitting every taxpayer to appear in per- 
son, is neither arbitrary, oppressive nor un- 
just. On the contrary, it gives the property 
owner that opportunity to appear and be 
heard which the circumstances of the case rea- 
sonably require; and this, we have seen, con- 
stitutes due process of law. Kelly v. City 
of Pittsburg, 104 U. S. 87; McMillen v. Ander- 
son, 95 U.S. 42;C., N. O.& T. P. Ry. Co. v. 
Commonwealth, 81 Ky. 492, 511, affirmed in 
115 U. S. 331.” 


Waste. Mortgagee May Recover Damages 
from Lessee for Use of Mortgaged Premises 
for Small-Pox Hospital. Mass. 


The Supreme Judicial Court of Massachu- 
setts on September 8 handed down a decision 
in the case of Delavan C. Delano v. Nathan B. 
Smith et al., members of the board of health of 
Everett, Mass., to the effect that a mortgagee 
of real estate may recover damages from the 
board which has leased the mortgaged premises 
from the mortgagor and used them for a 
small-pox hospital, such use being without the 
consent of the mortgagee, who was unaware 
of the use to which the premises were being 
put. The court holds such use to warrant 
the finding that waste has been committed. 


















UNIFORMITY OF COMMERCIAL 
LAW 


HERE are obviously three possible 
agencies, the operation of which 
can be invoked to secure that uniformity 
of commercial law throughout the United 
States toward which a current has set 
that will flow on irresistibly till it over- 
flows the banks of local prejudice and 
floods the marshes of stagnant state law. 
The first of these agencies is the co- 
operation of the several states in secur- 
ing the adoption by their legislatures of 
uniform acts, the second is enactment 
by Congress of model statutes covering 
all subjects within the scope of the 
interstate commerce clause as construed 
by the Supreme Court, and the third is 
the advancement of systematic law writ- 
ing and expository codification. None 
of these three agencies can accomplish 
everything that is to be desired without 
some aid from another, and in which 
order they shall be invoked, or to which 
the heartiest support should be accorded, 
is largely a question of practical expe- 
diency. 

Mr. Joseph Wheless, of the St. Louis 
bar, thinks that the time has come for 
invoking federal action to promote uni- 
formity of legislation. At the annual 
meeting of the American Bar Associa- 
tion he introduced the following resolu- 
tions, which were referred to the appro- 
priate committee without reading or 
comment :— 


it 


alg 


THE AMERICAN BAR ASSOCIATION, IN 
ANNUAL CONVENTION ASSEMBLED :— 
Considering: That among its organic pur- 

poses is that of promoting the improvement 

of the laws, and of securing a uniformity of 
legislation among the states particularly in 
respect of general commercial law, and to this 
end it has for years directed its efforts to 
secure the adoption by the several states of 
Uniform Laws on such commercial subjects 
as negotiable instruments, sales, bills-of-lad- 
ing, warehouse receipts, corporate stock trans- 
fers, etc., all of which are essentially acts and 
instruments of commerce; and that it is highly 
desirable that all such commercial regula- 
tions should be uniform and uniformly en- 
forced throughout the United States; and 
Considering: That the federal Constitution 
vests in the Congress the power to regulate 
commerce between the states and with foreign 
nations, and that this power, as declared by 
the Supreme Court, is complete in itself and 
acknowledges no limitations other than are 
prescribed by the Constitution, and that it 
extends to every act, means and instrumen- 
tality of interstate and foreign commerce, 
including legislation and contracts which 
directly affect or regulate such commerce:— 
Therefore, Resolved by the American Bar 

Association, that the federal Congress has 

plenary power under the Constitution to 

enact laws governing all phases of commerce 
between the states and with foreign nations, 
and incidentally to prescribe the form, terms 
and conditions of commercial contracts and 
instruments used in carrying on such com- 
merce, such as are now being sought to be 
made uniform by identical state legislation; 
and that such power may be exercised either 
by the enactment of a series of laws on the 
several subjects, or by a Code of Laws regu- 
lating all such general commercial acts and 
contracts; and 

Resolved: That the American Bar Associa- 
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tion hereby declares in favor of the enactment 
by the national Congress of a Federal Com- 
mercial Code, embracing in one uniform legis- 
lative Act all titles and subjects of interstate 
and foreign commerce, superseding thereby 
the conflicting regulations of the several 
states, tending to induce the several states 
to adopt the same regulation for their internal 
commerce, thereby securing a practical uni- 
formity of legislation on commercial matters 
throughout the country, and placing the 
United States on commercial equality in point 
of legislation with the enlightened commercial 
nations of the world; and 

Resolved: That this Resolution be referred 
to the Committee on Commerce of this Asso- 
ciation for its consideration and report, for 
the purpose of securing effective action in the 
premises. 

If one can suppose that Congress 
has the authority to enact a code of the 
character contemplated by these resolu- 
tions, because the powers granted by the 
interstate commerce clause, as judicially 
interpreted, are sufficiently broad to 
embrace nearly all the subjects of com- 
mercial law, it must, however, be borne in 
mind that the boundary between federal 
and state power is still too vaguely de- 
fined for Congress to enact a comprehen- 
sive code dealing with the entire field 
of commercial law, as applicable to 
interstate transactions, with the positive 
assurance that in doing so it will not 
tread here and there on controversial 
ground, and that the proposed code will 
not be attacked in some of its provisions 
by protracted and eventually successful 
litigation. The work is one that would 
demand of Congress much caution and 
circumspection, and we have much doubt 
of the wisdom of Congress proceeding 
at this time to undertake the drafting of 
such a code. A better draft would 
undoubtedly be the outcome later, when 
the powers of the federal government 
have been defined with greater precision. 

There is another possible objection to 
the adoption of such a federal code at 
this time. Is there not the danger of 
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such a code doing more to arrest than 
to advance the work undertaken by the 
Commissioners on Uniform State Laws? 
The Uniform Acts drafted by these Com- 
missioners are in the main admirable, 
and they have been evolved by processes 
of scholarly research and mature de- 
liberation which we can by no means 
be sure that Congress would be in a 
position to continue in the spirit of the 
Commissioners, with the same careful 
marshaling of all the data necessary 
for a model draft. Moreover, if the pro- 
posed federal code is to be not simply a 
confirmation of the work already done 
by the Commissioners, but a model for 
state legislation on subjects not yet 
covered by the Uniform Acts, it could 
only have the effect of throwing a wet 
blanket on the work which the Com- 
missioners now have under way, and 
the usefulness of this body would prob- 
ably come to an end. More would be 
lost than would be gained, in our judg- 
ment, by taking the work of drafting 
model uniform commercial statutes from 
the Commissioners and giving it to Con- 
gress. 





CRITICISM OF THE “AMERICAN 
CORPUS J URIS” PLAN 


HE project for a logical, co-ordi- 

nated statement of the American 
corpus juris is arousing continued inter- 
est, and it seems only fair to ask that 
whatever criticism be directed against 
it be fair, and be free from any mis- 
representation, even though unconscious, 
regarding the nature of the undertaking 
proposed. This plan is now opposed by 
two of our esteemed contemporaries as 
a scheme for the unification of law. As 
a matter of fact it is nothing of the 
kind. This hostile attitude is based, as 
all who have studied the project will 
instantly perceive, on a grave miscon- 
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ception, which must be due solely to 
neglect to inform oneself about what one 
is criticizing before passing judgment 
upon it. 

The Central Law Journal said in its 
issue of Sept. 2:— 

As a matter of fact, “America” has no law, 
that can be stated. The United States could 
not give a uniform answer to hardly a single 
important legal question, unless we permit the 
federal Supreme Court to declare for us what 
might be said to be the only pure uniform 
and thoroughly established system of Ameri- 
can law. 

Who has ever maintained that the 
United States possessed a uniform body 
of law? Such a view would be stupid, 
chimerical, preposterous. The term cor- 
pus juris does not imply a uniform body 
of law. Our body of American law has 
in some respects unity, in others diver- 
gence, but there is no logical sequence 
in saying that because laws are not uni- 
form they cannot be stated. The object 
of the projected statement of the corpus 
juris is to state the law as it is, to state 
it in its unity and in its divergence, 
and this talk about giving a uniform 
answer to every legal question is 
deluded. 

The National Corporation Reporter said 
editorially, Aug. 11:—, 

If the purpose is merely to compile a digest 
of the decisions, or an encyclopedia, in which 
the substance of the decisions will be stated in 
text-book form, the criticism which at once 
suggests itself is that the scheme involves a 
duplication of labor and an expenditure of 
money which could hardly be justified by any 
probable superiority in the results of the 
enterprise over existing works of the same 
character. 


This reveals a misconception readily 
avoidable, for no proposal has been made 
that the law be stated “in text-book 
form”; what is contemplated is the 
adoption of a form more succinct than 
that of the text-books—a form not un- 
like to that of Professor Wigmore’s 
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Pocket Code of Evidence (supra, p. 247). 
Without such compression of materials 
the proposed work would truly be a 
senseless duplication of effort, and the 
statement of the entire law in the limited 
number of volumes proposed would be 
an utter impossibility. 

If the plan is not to duplicate the 
work of text-writers, argues the National 
Corporation Reporter, there is one other 
alternative :— 

If, on the other hand, it is proposed to con- 
demn or approve doctrines which have met 
with general or partial acceptance, with a view 
to influencing courts and legislatures in the 
direction of an unified system of law for all 
the states—to make the work a sort of step- 
ping stone to the adoption of a single code of 
laws for all jurisdictions—then the obvious 
criticism is that such a work should not be 
left to a small number of editors, even though 
the board should have the assistance, as sug- 
gested by Mr. Alexander, of eminent judges 
and practitioners, to whom parts of the work 
after completion, but before publication, would 
be submitted for criticism. 

Here the ground is less shaky, but our 
learned contemporary errs, nevertheless, 
in supposing that the primary purpose 
may be other than that of stating the 
law with such completeness that the 
exception is as easy to find as the 
rule generally prevailing. The chief ob- 
ject will be to state the law as it prevails 
in every jurisdiction of the United States. 
The selection of particular doctrines for 
commendation or disapproval will be a 
secondary matter; it will not be para- 
mount to everything else as this crit- 
icism assumes. 

The outcome might be a code similar to 
Professor Wigmore’s Pocket Code of Evi- 
dence, which might well serve as a basis 
for uniform legislation when conditions 
are ripe for uniformity, but the methods 
proposed would not on that ground be 
open to censure as seeking to influence 
legislation without recourse to the advice 
of a sufficiently large and representative 
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The whole plan is mis- 


body of opinion. 
conceived when it is thought of as 
primarily a scheme to promote uniform- 
ity of legislation. 

This whole controversy has come to 
assume a ludicrous aspect since Pro- 
fessor Wigmore branded the plan as 


“untimely, unsound and futile.” For if 
the learned jurist is right, these adjec- 
tives must apply to the latest product of 
his own rare ability as an expositor of 
law. The “Pocket Code of Evidence”’ 
must be “untimely, unsound and futile.”’ 
And the situation is rendered still more 
ridiculous when a critic bases his attack 
on impressive quotations from the 
Chicago jurist and has little to add 
in the way of original ideas. 

Is it not curious that while one of our 
contemporaries claims to have received 
letters from all over the country com- 
mending its hostile attitude, the Green 
Bag has not received a single letter 
disapproving its own position? As an 
example of the sort of criticism that has 
come to our ears, we print the follow- 
ing letter of Charles A. Boston, Esq., of 
the New York bar. This letter was 
written to a firm of lawyers in a South- 
ern city :— 


HORNBLOWER, MILLER & POTTER. 
24 Broad street. 
New York, Sept. 19, 1910. 


Dear Sirs: Many thanks for the copy of the 
Central Law Journal condemning the pro- 
posed American Corpus Juris. Mr. Wig- 
more’s success in stating the law of evidence 
in its present condition throughout the United 
States was the fact that convinced me that 
it could be done with respect to existing law, 
and that the task was not beyond human 
accomplishment. Mr. Wigmore’s own suc- 
cessful efforts are a more convincing argument 
to me than his letter to the contrary written 
to the Editor of the Green Bag. 


Very truly yours, 
CHARLES A. BOSTON. 
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A JUDGE’S VALEDICTORY 


READER in Atlanta, Ga., writes: 
“In a not far distant number of 
the Green Bag I ran across a lamentation 
that a good poet had been spoiled to 
make a better judge in Logan E. 
Bleckley. Thinking you might be in- 
terested in the inclosed that I ran across 
today, I am forwarding it to you.” 
The inclosure consisted of the follow- 
ing verses read by Justice Bleckley 
when he left the bench:— 


IN THE MATTER OF REST 


Rest for hand and brow and breast, 
For fingers, heart and brain! 
Rest and peace! a long release 
From labor and from pain: 
Pain of doubt, fatigue, despair— 
Pain of darkness everywhere, 
And seeking after light in vain. 


Peace and rest! Are they the best 
For mortals here below? 

Is soft repose from work and woes 
A bliss for men to know? 

Bliss of time is bliss of toil: 

No bliss but this, from sun and soil, 
Does God permit to grow. 


“Justice Bleckley, having resigned. at the con- 
clusion of his last opinion read from the bench the 
above exquisite little poem, which was ordered 
spread upon the minutes by the Court. It consti- 
tutes a fit close to the judicial career of one whose 
opinions in these reports show him not only to have 
been the profound lawyer, but also the accom- 
plished scholar.’-—Quoted from Henry J. Jackson, 
Reporter for the Supreme Court of Georgia. See 
64 Georgia 452. 





ENTERPRISING SELF-ADVER- 
TISING 


OME Iowa lawyers seem to have 
some original ideas about adver- 
tising, if we may judge from the business 
card of one sent by a friend of the 
Green Bag in that state. This lawyer 
calls himself a “non-union counselor- 
at-law, and points on his card:— 
“‘Laboring people form unions to get half 
they make and lawyers form unions to get 


the other half; the capitalists and corporations 
are not in the deal.” 
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Another Iowa lawyer uses an un- 
conventional letter-head, in which he 
inserts the words:— 

““Red-Headed Legal Napoleon of the Slope. 
Happy But Not Satisfied. References, My 
Enemies—They are Unbiased. Fees are the 
Sinews of War.” 


THE LAW MADE RIDICULOUS 


a the cases recently instituted 
against the National Packing Com- 
pany in Chicago, failure to insert a 
half-dozen words in an _ indictment 
undid the work of weeks—of months. 

Lengthy investigation on the part of 
government officials; extended sessions 
of a special grand jury; examination 
of witnesses from widely separated 
sections of the country; weeks of labor 
by lawyers, and the paying out of 
enormous sums of money,—all counted 
for nothing simply because a grand jury 
had overlooked a trifling averment, in 
making its return to the court. 

The prosecution, in the formal pre- 
sentation of the case, neglected to set 
up an obvious fact, namely: that the 
defendant was engaged in business 
having to do with interstate com- 
merce! 

There were hundreds and hundreds of 
words in that indictment—words that 
repeated over and over again, what the 
defendant had done, and wherein it 
was charged with violating the law. Its 
language left no room for mistaking the 
character of the accusation and what 
the government expected to prove. All 
the notice that justice, or common 
sense, could ask, had been given the 
defendant. Indeed, the charge itself 
made it clear to every mind, that it 
was proposed to show the company 
engaged in the sort of business referred 
to. 

This, however, had not been set out, 
formally, in an extra lot of legal verbiage, 


and for that reason,—and that reason 
alone, the case had to be dismissed. 

No single right would have been lost 
had the case gone to trial on the indict- 
ment. In the event the government 
had failed to show that the defendant 
company was engaged in interstate 
business, then there could have been 
issue against, and the assumption that 
there was an effort making to prosecute 
for an offense which could not exist 
made necessary a most wretched con- 
tortion of human reasoning. 

Still, the judge in his ruling in the 
case, did nothing more than follow the 
law. In the face of such occurrences 
as this—and they are numerous—is 
it at all surprising that our courts are 
congested with “‘business,”’ and that it 
is next to impossible to secure a prompt 
and satisfactory administration of jus- 
tice? Is it at all surprising, either, that 
the public is fast becoming disgusted 
with the law, as a means of punishing 
crime, or adjudicating civil differences? 
And there is nothing strange that we 
find the President of the United States, 
himself one of the foremost lawyers 
of the country, protesting against sense- 
less judicial delays. 

Is it not about time we were getting 
away from webs woven about our courts 
of justice, by centuries of practice and 
precedent? And the lawyers of the 
country should lead the way in this 
matter, instead of aiding in the per- 
petuation of the evil, and its inevitable 
augmentation. 





A STORY OF CHIEF JUSTICE FULLER 


A NUMBER of years before the late Chief 

Justice Melville W. Fuller was appointed 
to the United States Supreme Court, he 
presided, at the request of a Chicago coroner, 
at an inquest at which one of the jurors, after 
the usual swearing in, arose and pompously 
objected against service, alleging that he was 
the general manager of an important concern 
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and was wasting valuable time by sitting 
as a juror at an inquest. 

Judge Fuller, turning to the clerk, said: 
“Mr. Simpson, kindly hand me ‘Jervis,’ the 
authority on juries.” 

After consulting the book a moment, he 
turned to the unwilling juror:— 

“Upon reference to ‘Jervis’ I find, sir, that 
no persons are exempt from service as jurors 
except idiots, imbeciles and lunatics. Now 
under which heading do you claim exemp- 
tion?” 





DID NOT KNOW THE AUTHORITY 


N Kennebec county, Maine, a man was 
arrested recently and charged with an 
attempt at murder, the injured man having 
been a close friend of the culprit’s. Further- 
more the prisoner was a man of very high 
standing in the immediate community and 
had been respected and revered all his life. 

Just before the time set for trial a new 
state’s attorney was elected, and he felt 
somewhat at a loss to overcome the feeling 
that he was sure would exist in the minds of 
the jury in favor of the prisoner, and was 
apprehensive of a disagreement. He sought 
out the former state’s attorney and said :— 

“Here, X , you know these folks better 
than I do; how am I going to impress them 
with the fact that this man’s former upright 
life only makes his act worse and more de- 
serving of punishment?” 

“Well,” said X , “why don’t you quote 
the case of Judas Iscariot, who was on intimate 
terms with a family for a long time and a 
man of high character and yet who betrayed 
his best friend for thirty silver dollars?” 

“Capital!’’ said the new attorney, ‘‘That’s 
great! Say, where did you find that illus- 
tration anyway? I’d like to read up the case.” 











NOT UNUSUAL 


JUDGE in the district court situated ina 

country district was much annoyed 
by the noise in the court room, where the 
lookers-on were gossiping freely as each case 
came up. 

Finally he hammered on his desk and roared 
loudly: ‘‘Officer, you must keep silence in 
this court! It is a strange thing that this 
noise can not be stopped; why, I have decided 
I don’t know how many cases without having 
heard a word of them!” 
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AN ABSENT-MINDED MAGISTRATE 


UDGE GAYNOR related a little anecdote 
while lying at the hospital, after the 
dastardly attempt on his life, which proved 
that the Mayor was cognizant of certain evils 
and not at all adverse to giving them pub- 
licity. 

“IT knew a man over my way,” said the 
Judge with a smile, ‘‘who had formerly been 
a bartender. Going into politics he was 
elected a police justice. With some dread he 
heard his first case. Mary McMannis was 
up before him for drunkenness. The ex- 
bartender looked at her for a moment, and 
then said, sternly:— 

“Well, what are you here for?” 

“If yer please, yer Honor,” said Mary, 
“the copper beyant pulled me in, sayin’ I 
was drunk. An’I doan’t drink, yer Honor; 
I doan’t drink.” 

“All right,’”’ said the justice, absent- 
mindedly, ‘‘all right; have a cigar.” 





IOWA ARGUMENT AND TEXAS JUSTICE 


RECENTLY a case of much importance 

was tried in Texas, involving certain 
points involved under the Constitution, and 
this was pleaded and argued by the Texas 
parties. The Iowa attorney who represented 
the plaintiff in the land case arose to reply as 
follows :— 

‘‘We have been accused justly I believe of 
many things in Iowa of late.. We are led to 
believe that the progressive wing of our party 
has strayed far away from the old fold and is 
no longer a part of that old party. But far 
as we have gone on many issues, crazy as we 
have been about many questions which have 
arisen, we have never yet forgotten that we 
live under the Constitution of the United 
States.” 





HE DID NOT LIVE ANYWHERE 


A WITNESS of foreign birth was asked by 
the lawyer where he lived and he 
replied :— 

“IT don’t live no place, I haven’t got no land 
yet. I expect to get land and then I will live 
some place, too.” 

Although he lived as a renter for a number 
of years on one place, his idea of a home was 
to the effect that he must own it. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 


the Green Bag in the way of legal antiquities, facetia, and anecdotes. 
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Shade of Mansfield—‘It will be no small engineering feat to make this road passable.” 
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The Legal World 


The International Law Conference 


The International Law Association held 
its twenty-sixth conference in London, 
Aug. 1-5. Questions of vital importance 
to the legal profession both here and abroad 
were discussed, and there was an attendance 
of some two hundred delegates, of whom 
forty came from America. Although a 
variety of subjects were considered, possibly 
the three most important were } =e 
Unification of the Law of Bills of Exchange, 
and Workmen’s Compensation. J. Arthur 
Barratt of the United States and English 
Supreme Court bars offered a very full report 
on divorce, and Prof. F. P. Walton, Dean of 
the Faculty of Law of McGill University, 
Montreal, took part in the discussion of this 


topic. 

The 7 of the committee dealing with 
Bills of Exchange was presented by Mr. Jus- 
tice Phillimore, who stated that the rules 
a were not meant to be exhaustive, 

ut merely to do away with unnecessary 
formalities. The rules were adopted, and 
will be laid before the International Con- 
ference of Government Representatives upon 
Bills of Exchange, which will meet next year. 
Unanimity upon a large number of important 

ints, among leaders of the Anglo-Saxon and 
ontinental systems of jurisprudence, has 
been attained in these rules. 

>“ was read by Sir John Gray Hill 
on Workmen’s Compensation (see p. 595, 
supra), in which he pointed out the differences 
between the laws of different countries on 
this subject. Arthur Williams of New York 
also discussed this subject. 

The Declaration of London was dealt with 
by the Rt. Hon. Arthur Cohen, K. C. (see 
p. 598, supra), Sir John Macdonell (ibid., 
supra), and Dr. Th. Baty. Mr. Justice Philli- 
more expressed himself as utterly opposed to 
ratifying a treaty permitting the destruction 
of neutral prizes, which he thought would be 
a backward step. The general feeling of 
the Conference seemed opposed to the ratifi- 
cation of the Declaration as a whole. 

Professor C. Noble Gregory of Iowa, dealing 

articularly with the question of Continuous 

oyage, argued that the doctrine first 
evolved 4 the American Prize Courts during 
the Civil War had since won the approval and 
acceptance of the great European Powers, 
and must be regarded as part of the law of 
nations at least in respect of contraband, and 
that the United States should not permit the 
abrogation of any part of it. 
_ The Americans who took a prominent part 
in the deliberations included Cephas Brainerd 
of New York, Former Justice Henry Billings 
Brown, Prof. C. Noble Gregory of Iowa 
University, Austin Griffiths of Seattle, Consul- 
General John L. Griffiths, Arthur K. Kuhn of 


New York, Everett P. Wheeler of New York, 
Arthur Williams of New York, and Justice G. 
M. Sharp of Baltimore. 

Lord Alverstone, Lord Chief Justice of 
England, Lord Justice Kennedy, and Justices 
Walton and Phillimore presided alternately. 
Maitre Clunet, a leader of the Paris bar, was 
elected President for the ensuing year. 





Miscellaneous 


A bill drafted by Harry Eugene Kelly of 
the Denver bar, designed to stop the “third 
degree’ abuse, has been enacted by the 
Colorado Legislature. The author of the Act 
would like to see it enacted by the various 
state legislatures, and will present a similar 
bill to Congress at its next session. 





A splendid statue of the late Thomas B. 
Reed, Speaker of the National House of 
Representatives, designed by Burr C. Miller, 
was unveiled with impressive ceremonies 
in Portland, Me., on August 31. The principal 
oration, delivered by Congressman Samuel 
W. McCall, LL.D., of Massachusetts, was 
admirable as a historical review of Mr. Reed’s 
career and first-hand characterization of the 
man in both his public and private life. 





The United States Civil Service Commission 
announces an examination on October 19-20, 
1910, to secure eligibles from which to make 
certification to fill vacancies in the position 
of land law clerk in the Forest Service, De- 
partment of Agriculture, at entrance salaries 
ranging from $900 to $1,600 per annum, 
and in the positions of register and receiver’s 
clerk in local land offices under the Depart- 
ment of the Interior, at an entrance salary of 
$900 per annum, with possibility of promo- 
tion. 





The able address of Col. John W. Hinsdale, 
which he delivered as incoming president of 
the North Carolina Bar Association last June, 
largely dealt with the disadvantages of trial 
by jury in civil actions. He favored giving 
judges the right to express an opinion upon 
the facts in proper cases, where there is no 
conflict in the evidence, and he would abolish 
the unanimity rule. He was convinced 
that while the organic law of North Carolina 
would not be changed in this generation so as 
to abolish juries in civil actions, the day 
would come when a better mode of trying 
such actions would be adopted. 





Samuel Davis of the Boston bar is strongly 
in favor of the federal regulation of insurance 
companies. In a recent newspaper article he 
says: ‘‘The opponents of federal supervision 
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have the Supreme Court with them and no 
flaw can be found in the court’s repeatedly 
pronounced decisions. The correctness, how- 
ever, of their initial premise may be challenged 
and the metaphysical concept which they per- 
sist in holding as to the definition of the word 
‘commerce.’ ... There is on the one side 
a conception of the meaning of the word 
‘commerce’ strongly held to by the United 
States Supreme Court, while on the other hand 
is the irresistible pressure of economic evo- 
lution. It is my opinion that economic force 
will win in the end. Of necessity it will win 
as the result of an amendment to the federal 
Constitution which shall in express terms 
give Congress jurisdiction of insurance.” 





Necrology—The Bench 


Bailey, Charles A—At Bangor, Me., 
August 12, aged 72. Former law partner of 
Hon. Daniel F. Davis, former Governor of 
Maine; formerly judge of Bangor Municipal 
Court, and twice strongly endorsed for the 
Supreme bench. 

Cowell, George H.—At Waterbury, Ct., 
August 10, aged 70. Clerk of Connecticut 
House of Representatives, 1872; Clerk of 
the Senate, 1873; judge of the city court 
in Waterbury, 1877; judge of district court; 
chairman of the judiciary committee of the 
House; Judge-Advocate-General. 


Fleming, J. H.—At Raven, Ill., August 19. 
Had much to do with early development of 
Nebraska. 

Lathrop, John—At Dedham, Mass., August 
24, aged 75. Graduated from Harvard con 
School, 1855; abandoned practice to enlist and 
distinguished himself at South Mountain and 
elsewhere; Reporter of Decisions of Supreme 
Judicial Court, 1874-88; Associate Justice 
of Superior Court, 1888-91; Associate Justice 
of Supreme Judicial Court of Massachusetts, 
1891-1906; formerly lecturer at Harvard 
Law School and at Boston University Law 
School. 

Lynch, John.—At Atlantic City, August 17, 
aged 71. Elected to Congress in 1886; 
President Judge of Lucerne county (Pa.) 
courts. 

Moulton, Austin H.—At Palmer, Mass., 
August 17, aged 85. Former judge of county 
court, Fairbury, Neb. 

Saufley, Michael C—At Lexington, August 
12, aged 68. Judge of the 13th Kentucky 
district court; former Associate Justice of 
Wyoming Territorial Supreme Court. 

Silkman, Theodore H.—At Yonkers, N. Y., 
August 22. Former Surrogate of Westchester 
county; prominent Republican. 

Smith, Harsen D.—At Cassopolis, Mich., 
August 8, aged 65. Former chairman of 


Republican county committee; former —- 
cuting attorney for Cass county; former 
circuit judge. 

Stern, Jacob.—At Buffalo, August 19, 
aged 57. Surrogate, 1878-80. 

Watson, James A.—At Parkersburg, W. 
Va., July 29, aged 59. 





Necrology—The Bar 


Davis, Andrew J].—At Bar Harbor, August 
10, aged 77. Prominent attorney of Wilkes- 
barre, Pa. 


Dennett, Liberty B.—At Portland, Me., 
August 17, aged 77. Prominent lawyer in 
Maine; magazine writer. 


Farnell, Frank.—At Providence, August 
11, aged 33. Youngest man ever admitted 
to the Rhode Island bar; court stenographer. 

Lyman, Samuel H.—At Nauheim, Germany, 
aged 71. Graduated from Yale in 1863; 
formerly of United States Coast Survey; 
former clerk of the District Court of the 
United States for southern district of New 
York; former commissioner of the United 
States Circuit Court. 


Murphey, Azmon A.—At Barnesville, Ga., 
August 5, aged 60. Prominent lawyer of 
middle Georgia. 

Paine, Robert Treat.—At Waltham, Mass., 
August 11, aged 75. President of the Ameri- 
can Peace Society; best known philanthro- 
pist in New England; member of Massachu- 
setts House of Representatives in 1884; 
brought about many reforms in favor of 
workingmen. 


Pond, J]. E.—At North Attleboro, Mass., 
August 18, aged 70. 

Rice, William L.—At Cleveland, August 6. 
Prominent in Cleveland. 


Schnebley, Peter R.—At Xenia, O., July 25, 
aged 73. Leading member of the Greene 
county bar. 


Simmons, J. Edward.—At Lake Mohonk, 
N. Y., August 5, aged 69. President of New 
York Stock Exchange during panic in 1884; 
former president of New York clearing house 
and chamber of commerce; personal friend 
of Grover Cleveland and Samuel J. Tilden; 
to his probity is attributed the firm establish- 
ment of the board of water supply as a non- 
partisan commission. 


Walker, William A.—At Nyack, N. Y., 
August 1. Authority on admiralty law; 
former president and founder of the New 
York Lloyds for marine underwriters; presi- 
dent and founder of Average Adjusters 
Association of New York; associated with 
the late Walker Blaine as counsel in the 
Alabama Claims case. 
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PROFESSIONAL DIRECTORY 


Among the various subjects which go to make up the broad topic of legal ethics, the 
line of demarcation between the legitimate and the reprehensible is perhaps nowhere 
more shadowy than in the matter of securing professional publicity. 

That certain forms of advertising by lawyers are entirely proper will be readily 
conceded, if the word ‘‘advertising”’ be taken in its dictionary sense of ‘“‘making known 
by a public notice.’’—Law Notes, November, 1909. 














Birmingham 
HUGH C. CRANE 
General Practice, Collection Department Thoroughly 


Equipped. References anywhere on application 
205-206 Title Guarantee Building 


Alaska 


Alabama 





Juneau 
ROYAL A. GUNNISON 
Corporation,Commercial, Mining and Land Law 
Juneau, Alaska 


Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 





Massachusetts 
FRANCIS V. McCARTHY 
Counsellor-at-Law 
13-14 Bergengren Bldg., Central Square 


Lynn 





San Francisco 
ALFRED L. ATWOOD 
Attorney-at-Law and U. S. Patent Attorney 
813 Mills Building 


California 





District of Columbia Washington 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 





England London 
RUBINSTEIN, NASH & CO. 
Solicitors, Commissioners for England and Colonies 
5 and 6 Raymond Buildings, Gray's Inn 
References in the United States: Bank of New York, 
United States Fidelity and Guaranty Co. 


Florida 





Tampa 
JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Atlanta 





Georgia 
BROWN & RANDOLPH 
Attorneys-at-Law 
210-219 Brown-Randolph Building 





Minnesota Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 
New York Life Building 





Mississippi Gulfport 
WILLIAM ESTOPINAL 
Attorney-at-Law 


Gulfport, Miss. 





New Jersey Paterson and Passaic 
BILDER & BILDER 





Romaine Bldg. Lawyers 150 Second St. 
Paterson Passaic 
New York Buffalo 


FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 
26-27 Dun Building 


New York 
SEWARD A. MILLER 
Attorney and Counsellor-at-Law 


56-57 Utica City National Bank Building 
Refer to Second National Bank of Utica 





Utica 








Iowa Algona | North Carolina Charlotte 
HARRINGTON & DICKINSON F. M. SIMMONS 
Lawyers Attorney-at-Law 
T. P. Harrington L. J. Dickinson, County Attorney Realty Building 
Maine Portland | Oregon Portland 


HARRY L. CRAM 
Corporation and General Practice 
Casco Bank Building 191 Middle Street 





Ss. S. HUMPHREY 
Commercial and Real Estate Law 
Collection Department Incorporated 





It will be mutually helpful if Taz Gresw BaG is mentioned when writing to advertisers. 
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Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 


Philippine Islands Manila 
JOS. N. WOLFSON 
Commercial Law and Corporation Practice 
No. 39 Plaza de Cervantes 


Washington Seattle 
SAMUEL J. WETTRICK 


Commercial and Corporation Law 
333-4-5 New York Block 
Titles examined. Depositions taken before 
Nelson R. Anderson, Notary Public 
West Virginia Williamson 
SHEPPARD, GOODY KOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 
Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 


Your Card Is It Here? 
FOR COST OF REPRESENTATION 
Including Subscription to Green Bag 
Address the Publishers 


POGSON, PELOUBET & CO. 


Certified Public 


Accountants 





























42 BROADWAY NEW YORK 


Also at Chicago, St. Louis, Butte 





UNIVERSITY OF MICHIGAN 
DEPARTMENT OF LAW 

Three years’ course leading to the degree of 
LL. B. The degree of Juris Doctor (J. D.) open 
to graduates of approved universities and colleges. 
Regular session October to June inclusive. Credit 
towards either degree may be obtained through 
work in summer session of ten weeks. Law library 
of about 30,000 volumes. 

For announcements address 


DEAN, DEPARTMENT OF LAW 
University of Michigan, Box A, Ann Arbor, Mich. 





PATENTS 


usiness from non-resident attorne 4 

solicited Highest oapzenenss best se: unsel 

having clients who wish atent taventions are in- 

vited to write for full aa culars and information.* 
— E. COLEMAN 

Patent La 


Washington, D. C. 


Lawyers having cli- 
ents who wish to 
patent inven tions 


are invited to write 
for associate terms. Professional references as to 
prompt and satisfactory service. Depositions; Notary 


ublic 
MAXWELL STEVENSON 
Patent and Trade-Mark Causes 


62 NATIONAL UNION BLDG. WASHINGTON, D.C. 
d PHILADELPHIA, P 

















Advertisers who wish to reach intelligent and dis- 
criminating buyers will find it advantageous 
to make use of the pages of 


THE GREEN Bac 


For advertising rates see first page of the magazine 
For choice of position address the publishers 


Harvard and Kent Streets, Brookline 
Boston, Mass. 











New from Cover to Cover 
WEBSTER’S 
NEW 
INTERNATIONAL | 
DICTIONARY | 


Ed. in Chief, ~~ W.T. f 
Use ysT ISSUED. is, tm Cet, Be. Harts, lormer 


<i Divided Page; phe Words , ond Less Im- 
portal Below s@ Contains More Information of Interest to More 
Than Any Other Dictionary. f 
2700 PAGES. 6000 ILLUSTRATIONS. 

400,000 WORDS AND PHRASES. 


GET THE BEST in Scholarship, |} 
seen: Authority, Utility. 










Write for Specimen Pages to 


G. & C. MERRIAM CO., SPRINGFIELD, MASS. 


You will do us « favor to mention this publication. 









It will be mutually helpful if THe GreEN BAG is mentioned when writing to advertisers. 
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Just What You Want 


An Index to all current legal literature published 
in the legal periodicals 





THE INDEX TO LEGAL PERIODICALS 
AND LAW LIBRARY JOURNAL 


Indexes every periodical of a legal nature published in the 
English language. It is issued quarterly, the January number 
being a cumulation of all the index material for the previous 
calendar year. 


Subscription $5.00 a year, including the cumulative number. 


Special Price for the 1908 and 1909 
Cumulative Numbers 


Full particulars and sample copy on request 








American Association of Law Libraries 
H. L. BUTLER, Business Manager 


60 WALL STREET NEW YORK CITY, NEW YORK 
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The Science of Jurisprudence 


A Treatise 


IN WHICH THE GROWTH OF POSITIVE LAW IS UNFOLDED 
BY THE HISTORICAL METHOD AND ITS ELEMENTS 
CLASSIFIED AND DEFINED BY THE ANALYTICAL 


By HANNIS TAYLOR, LL.D. (Edin. and Dub.) 


Presented to the Institute of France, en Séance publique, by 
M. Ropo_pHE DarestTe, March 13th, 1909 


TRIBUTES FROM THREE FAMOUS JURISTS 


Dr. von L. Mitteis, of the University of Leipsic, says:— 

“I began immediately with the ning, <t the book, and am enthralled by it. 
The idea of representing the operation of Roman and English law in universal his- 
torical relations is as fruitful as it is splendid, and I have found in your book a great 
deal of instruction and inspiration. It is a work whose study appeals to the heart 
of every man. I, as a Romanist, am particularly delighted to find a comprehensive 
appreciation of the lasting and immortal significance of the Roman law in the most 
distant regions, and have found in it a mass of facts with which I was unfamiliar. 
the combination of English and Roman elements of law which you portray is most 
interesting, and only a scholar who possesses an almost incomprehensible knowledge 
of both systems of law could produce such a work. The breadth of your view has 
at all times excited my wonder.”’ 


Judge Shackelford Miller, Dean of the Jefferson School of Law, says:— 

“Indeed, it must be said that ‘The Science of Jurisprudence’ is the most im- 
portant contribution to, the scientific side of law that has appeared on this side of 
the ocean since Maine’s ‘Ancient Law’ was published, in 1861. The generalization 
of the fusion of Roman and English law now first worked out by Dr. Taylor is an 
entirely new contribution to legal and political science. Like the accurate and 

rofound Fac -eniggrons of Maine, that summed up the agencies of legal progress in 

iction, Equity, and Legislation, this new and equally accurate and profound 
generalization of Dr. Taylor must be readily accepted by students of jurisprudence 
everywhere.” 


Dr. Rudolph Sohm, Professor of Law in the University of Leipsic, and known through- 
out the world as the President of the Commission that made the German Code of 
1900, says:— 

“The principle formulated by you has, however, the great advantage of com- 
pressing into a short statement a thousand-year period d legal development by 
means of a few words presenting a sharply defined picture of an enormous mass of 
material. Therefore, accept anew my congratulations upon the completion of your 
scholarly and valuable work, which will not fail to furnish great stimulus and en- 
couragement to scholarship.” 


Price, $3.50 net New York By mail, $3.70 


The Macmillan Company 
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A NEW EDITION 


COLLIER ON BANKRUPTCY 


EIGHTH EDITION—1910 


CONTAINING THE 


IMPORTANT AMENDMENTS to the Bankruptcy 
Law passed by the last Session of Congress and ap- 
proved June 25, 1910. 

This new edition, MADE NECESSARY by the above 
amendments, also contains the DECISIONS to date. 

Every Judge, Referee and Lawyer interested in the 
Bankruptcy Law ought to have this New Edition of 
THE STANDARD WORK on the subject. 

Collier is the treatise on Bankruptcy that is recog- 
nized as authority for both the Bench and Bar. 

Collier is CITED OFTENER than any other book 
on Bankruptcy. 


One Large Royal Octavo Volume 
Over 1370 Pages; $7.50 





MATTHEW BENDER & CO. 


Law Publishers ALBANY, N. Y. 
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New Law Books 


IN PRESS 


The Japanese Commercial Code Translated into English 
Early History of the Courts of Pennsylvania 
Gareis’ Science of Law 











ALREADY PUBLISHED 
Visigothic Code, Translated into English by Scott . $5.00 
Schouler on Wills and Administration . ‘ . 6.00 
Benton on the Lawyer's Official Oath and Office . 1.80 
Nichols on the Power of Eminent Domain . . §,00 
Stimson's Law of the Federal and State Constitutions . 3.50 
Virginia Colonial Decisions. 2 vols. . ‘ . 1.00 
German Civil Code, Translated into English by Loewy. 5.00 
Korkunoy’s General Theory oflaw yx. : . 9350 
Prof. James Bradley Thayer's Legal Essays . 3.50 





All Law Books on all topics and of every civilized country, 
priced and supplied by 


The Boston Book Company 


83-91 FRANCIS 8T. FENWAY, BOSTON, MASS. 
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